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MONTANA EARLY RELEASE PROGRAM

Good in theory

The challenges of early release decisions

Beth M. Huebner

University of Missouri, St. Louis

he rise in incarceration during the past two decades has been well documented

(Pew Center on the States, 2008). However, serious fiscal constraints in public

spending have necessitated change in the status quo of corrections. Many scholars
have argued that this is an opportune time to consider how limited funding could be used
in creative ways to manage strategically the carceral population while reducing correctional
budgets (Mauer, 2011). This topic is particularly poignant as the overcrowded California
penal system was recently declared unconstitutional Eighth Amendment’s ban on cruel and
unusual punishmentunder the Eighth Amendment’s ban on cruel and unusual punishment
(Brown v. Plata, 2011).

Unfortunately, few empirical studies have been conducted that evaluate the efficacy
of “back end” programs designed to reduce prison populations. The work of Wright and
Rosky (2011, this issue), in their analysis of the Montana early release program, is a welcome
addition to the policy literature. In 2002, Montana implemented an early release program
in response to prison crowding and fiscal strain. Like most programs of this type, Montana
selected low-risk offenders, defined as offenders sentenced to a 5-year maximum sentence,
for early release.

Using propensity score matching, Wright and Rosky (2011) compared recidivism
outcomes for individuals in a traditional and early release cohort. When reconvic-
tion was used as the dependent measure, the failure rate was similar across groups.
However, individuals in the early release group were significantly more likely to re-
turn to prison for a technical violation, and their time to failure was substantially
shorter. Wright and Rosky contend that the early release policy may contradict the
original fiscal goals by increasing returns to prison, thereby escalating the costs of

institutionalization.

Direct correspondence to Beth M. Huebner, Department of Criminology & Criminal Justice, University of
Missouri—St. Louis, 533 Lucas Hall, St. Louis, MO 63121-4499 (e-mail: huebnerb@umsl.edu).
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Editorial Introduction Montana Early Release Program

Wright and Rosky (2011) highlight several possible explanations for the results.
Although the authors did not conduct a process evaluation as part of the study, they
suggest that the early release program may shift the burden of enforcement to the local
community. The judicial community in Montana expressed concerns about the reforms,
particularly in light of the Department of Corrections’s expansive autonomy and discretion
in making early release decisions. The authors also call for enhanced release programming.
Individuals in traditional parole group participated in prerelease planning and the release
decision was made by the parole board. The early release cohort was not afforded the same
preparatory services, and the staff in the Department of Corrections had sole responsibility
for identifying the early release cohort.

The policy essays underscore the individual and organizational challenges faced when
implementing a program of this type. Taxman (2011, this issue) suggests that scholars and
practitioners look beyond traditional risk-based models of corrections. Instead, she makes
a compelling case for a client-centered, health services approach. Like most policies of this
type, the Montana program is based on traditional risk- and need-based release and treatment
models (Andrews, Bonta, and Hoge, 1990; Feeley and Simon, 1992; Lowenkamp and
Latessa, 2005). Taxman argues that programmatic challenges, like those faced in Montana,
may reflect the failure of agencies to consider the humanistic needs of parolees. Specifically,
she recommends that offenders need more information on the purpose of punishment
and how they may benefit from participation and compliance. Active client involvement
provides motivation for behavioral change, which is an essential element of long-term
success. It is also central to maintain perceptions of justice and fairness. Early release
decisions in Wyoming were made outside the traditional parole process. Taxman suggests
that decisions to release because of cost savings are not tied to the original purpose of
the sentence and may undermine the jurisprudence of punishment. Overall, Taxman’s
proposals are ambitious and would require a substantial change in the culture and norms
of the criminal justice system. That noted, we have little evidence that current models are
successful, and behavioral-based models of change have shown evidence of promise in the
medical field.

Kulychek (2011, in this issue) argues that we should reflect on early correctional
policy to help inform future success. Like Taxman (2011), she suggests we look beyond
punishment for punishment sake. For early release policies to be successful, we must better
prepare the offender, the system, and the community. Early release should be planned and
anticipated and part of a larger comprehensive system of incentives and punishments.
Ad hoc changes to policy that are not viewed as legitimate can lead to discretionary
decisions made by staff (Petersilia, 2003). Evidence of this type of behavior was observed
in the high revocation rates. She concludes with a call to revisit the work of the earliest
parole system realized by Maconochie on Norfolk Island (Morris, 2003). Inmates under
his supervision were given marks for behavioral change and eventually earned a true second

chance.

874 Criminology & Public Policy



Huebner

Finally, Turner (2011, in this issue) summarizes her experiences in California to illustrate
the challenges of implementing organizational change. Like Taxman (2011) and Kulychek
(2011), she highlights the limitations of risk-based correctional models, particularly given
staff distrust in actuarial tools. Risk models also do not consider that certain groups of
offenders have higher “stakes” for community and organizational safety. Most recidivism
models suggest that traditional low-risk groups, like nonviolent drug or property offenders,
actually have some of the highest recidivism rates. Understanding the political and social
ramifications of certain offender populations, together with probability-based models of
risk, can help craft cogent policy.

Turner (2011) also describes the challenges of transferring management of offenders to
the community. California is currently undergoing realignment by shifting the responsibility
for low-level offenders to local jails. Devolving prison from the state to the local community
makes additional barriers to parole release and revocation, and success of this type of program
is conditional on local funding and political support.

As the Wright and Rosky (2011) article and subsequent policy essays indicate, a need
remains for inmate-centered, intensive prerelease planning and reentry programming. As
important is the necessity for policy makers to be prepared to deal with the landmines that

they will find after implementation of a policy of this type.
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Overview of: “Too early is too Soon

Lessons from the Montana Department of Corrections Early
Release Program”

Kevin A. Wright

Arizona State University

Jeffrey W. Rosky

University of Central Florida

Research Summary

Early release procedures will likely become increasingly necessary during a time of fiscal
uncertainty in corrections. 1o date, however, few empirical evaluations exist in the
literature to guide correctional administrators in making these potentially unpopular
decisions. The failure to appreciate fully the consequences of early release for the criminal
Justice system (as well as for the general public) could lead to unintended consequences
in the form of increased costs and a potential decrease in public safery. The current
study secks to build on the limited information available by evaluating the effectiveness
of releasing offenders early in Montana in an attempt ro mitigate a budger deficir. The
results indicate that offenders released early from a prison setting were more likely to
recidivate (and to do so more quickly) than a matched group of offenders experiencing
a traditional parole release from prison. Offenders released early from a community
setting were somewhat less likely to recidivate than a matched group of offenders
experiencing a traditional parole release from the community. Based on these findings,

we assess three plausible explanations for our results:

1. A Reduced Deterrent Effect. A possible explanation for the relationship between
early release and recidivism identifies a reduction in sentence length as leading
to a weakened deterrent effect of criminal justice sanctions. Yet a sizeable body
of literature questions the empirical support of deterrence theory in general, and
this knowledge coincides with research that suggests that longer sentences produce
little gain in terms of reduced recidivism from an incapacitation and a deterrence

perspective. In our results, the early releasees from a community setting were less

DOI:10.1111/j.1745-9133.2011.00764.x © 2011 American Society of Criminology ~ 877
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likely to recidivate than their traditional release from community counterparts—
a finding that also is at odds with a reduced deterrent effect. Based on these
considerations, we conclude that a reduced deterrent effect is unlikely to be
responsible for the increased likelihood of recidivism for the early release from
prison group.

2. A Shift in Burden Effect. A second explanation is that the early release of inmates
can shift the burden of overcrowding unintentionally from an institutional setting
to a community supervision setting. The unscheduled early release of offenders
likely increases the caseloads of parole officers and may affect their overall job
performance. In our results, we cannot determine definitively that adjustments
were occurring without qualitative information from parole officers. It is entirely
possible, if not likely, that the label of being an early release may have influenced
the differences in technical violations across the four groups—specifically for those
released early from prison, which may invoke a different response than those
released early who were already in the community. Thus, whereas early release
procedures may not influence recidivism rates directly through the commission
of new criminal acts or violations of parole by those released early, it is possible
that recidivism rates may increase because of adjustments made by parole officers.
Based on these considerations, we conclude that a shift in burden effect remains
a plausible explanation for our findings regarding the increased likelihood of
recidivism by the early release from prison group.

3. A Failure to Prepare for Reentry Effect. A final consideration is that the early release
of inmates from an institutional setting leaves them unprepared to successfully
reintegrate back into society. Offenders released today are fundamentally different
as compared to those in years past in that they have less programming available
to them in prison and have fewer connections with community-based structures.
The early release of inmates from prison is likely the epitome of instances in which
prisoners are unaware of their discharge date and it is also likely that these offenders
were thrust back into society with little time to prepare for successful reintegration.
Our findings indicate that the traditional parole from prison group—uwhich
in Montana requires that the offender demonstrate a detailed parole plan that
includes housing and employment expectations—nhad the lowest overall recidivism
rate. In addition, the early release group from the community setting performed
similarly to the traditional release group from the community setting (rather than
Jollow the pattern of the early release from prison group). This finding may indicate
a smoother transition into society for these early releases because of a better plan
Jfor reentry via placement in the community. Based on these considerations, we
conclude that a failure to prepare for reentry effect is a likely explanation for the

relationships observed between early release and recidivism.
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Policy Implications

The recent Supreme Court decision in Brown v. Plata requires California to release
approximately 37,000 inmates early due to constitutional deficiencies in healthcare
delivery as a result of overcrowding. The situation in California is not unlike other
state correctional systems, and underbudgeting and overcrowding will create the need
Jor sensible polices to reduce correctional populations quickly without an increased risk
to public safety. The lessons learned from Montana begin with the idea that early
release from prison specifically produces several unforeseen consequences beyond that of
reducing correctional populations. Yet our research should not be taken o indicate a
requirement for offenders necessarily to serve the totality of their sentences. Nor does
it advance the idea that an increase in incarceration and its severity would increase
public safety. What we argue is that short-term and long-term processes designed to
alleviate correctional strain need to be viewed from a reintegration perspective. 1o that
end, we offer three broad and interrelated implications based on the findings of the

current analyses:

1. Early Release as a Short-term Fix. It would be unwise ro suggest that early release
procedures should be done away with entirely. Immediate pressures on the U.S. cor-
rectional system may produce disastrous consequences for the safety of inmates and
correctional officers if they are not ameliorated quickly. Furthermore, budger deficits
have left administrators with few alternatives. In the most general sense, however,
we join previous scholars in asserting that early release mechanisms should be
conceived of as only a short-term remedy for a long-term problem. These approaches
should be combined with better inmate projections based on demographics in
addition to emergency management planning. Perhaps most importantly, admin-
istrators should more fully examine the relationships between prison (ve)admissions
and effective parole and reentry policies. Short-term emergency release procedures
can be successful, bur our research indicates that more attention needs to be paid
to the transition process from both a supervision and a reintegration perspective.

2. Reconsider the Nature of Parole. The current analysis has implications for parole
as a discretionary release mechanism as well as a form of postrelease supervision
Jfor ex-offenders. First, our findings regarding the successfulness of reintegration
Jfor the traditional parole from prison group support the contention that success
on parole is increasing in some jurisdictions and suggest that an increase in parole
grant rates may do little to increase the rates of criminal behavior (provided thar
a plan of managed reentry is a requirement of the parole application process).
Second, nearly all the ex-offenders (early and traditional released) within the
current study were returned for technical violations of their parole; yet significant
differences existed across the groups that resulted in early release from prison

offenders being more likely to return to custody. Although the commission of a new
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crime clearly necessitates a strong formal response, relatively minor violations (e.g.,

Jailure to report and failed urinalysis) could be handled less punitively. Instead,
a system of graduated sanctions could be created that resorts to reincarceration as
a last option for repeat violators. Such an approach is likely to reduce correctional
populations as well as the costs associated with reincarcerating ex-offenders.

3. Prepare for Reentry. Instead of conceptualizing parole as an extended sentence of
supervision for offenders, it could be conceived of as a managed reentry mechanism
with an explicit focus on successful reintegration. Reentry should begin within
prison walls through specific planning for each offender. After discharge, a system
of managed reentry could “seize the moment of release” by providing ex-offenders
with the support needed to perform simple but necessary tasks such as obtaining
an identification card. The system should be front loaded, with the bulk of services
concentrated within the first 6 months of release and should provide offenders with
the opportunity to accomplish several requirements (e.g., housing, employment)
in one location. Additionally, the opportunity for individuals to “graduate” from
parole early would assure that resources were reserved for the ex-offenders most
vulnerable for a return to crime. Each of these recommendations recognizes that
early release policies will likely affect the opportunities of ex-offenders to make good
while producing the added benefit of reducing the burden placed on parole officers.

Early release procedures will undoubtedly become more commonplace in corrections as
a means to overcome budget shortfalls and prison crowding. It is therefore necessary
that precautions be taken to ensure that offenders are fully prepared to succeed after
reentry into society. A full appreciation for the complexities of early release from a
reintegration perspective could indeed serve to save money and correctional space while
increasing public safety through the reduction of future offenses. It also could lead to
additional benefits such as decreases in child abuse, family violence, and community
disorganization, and it would create an opportunity to save considerable time and

money to treat social ills through the offender population.

Keywords

early release, offender reentry, prison crowding, recidivism, parole
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Too early is too soon

Lessons from the Montana Department of Corrections Early
Release Program

Kevin A. Wright

Arizona State University

Jeffrey W. Rosky

University of Central Florida

n their seminal work, Reaffirming Rehabilitation, Cullen and Gilbert (1982: 176) issued

a warning that “in the face of teeming penitentiaries, alternative release procedures

could and undoubtedly will be evolved. Yet these adaprtations are likely to be hastily
instituted and to create new inefficiencies and inequalities in the administration of justice.”
Nearly three decades later, their premonition has proved to be correct as state correctional
administrators have struggled in efforts to combat the “incompatible and powerful forces”
(Cullen, Wright, and Applegate, 1996: 70) of underfunding and overcrowding (see, e.g.,
Lane, 1986). Indeed, by year-end 2009, 19 states and the federal government had prison
systems operating at more than 100% of their highest inmate capacity with 27 operating at
more than 100% of their lowest capacity (West, Sabol, and Greenman, 2010).! Additionally,
the current economic crisis has led to significant, across-the-board cuts in the seemingly
untouchable sphere of state correctional budgets (Engel, Larivee, and Luedeman, 2009).
The task, then, is for researchers, policy makers, and practitioners to find ways to alleviate
these strains without compromising the goals of corrections or the safety of the general

public.
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1. The highest capacity is the sum of the maximum number of beds across three capacity measures (rated,
operational, and design), whereas the lowest capacity is the minimum of these three capacity measures
(see West et al., 2010).
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In general, three approaches have been taken to reduce the spatial and fiscal constraints
faced by the U.S. correctional system (Blumstein, 1988). The first, and perhaps most
straightforward, is to increase prison capacity (i.e., build our way out of the problem).
This approach was favored in the 1990s and is likely less of an option in a time of fiscal
uncertainty and increased prison populations. The second approach is to decrease prison
admissions through “front-end” solutions where offenders are diverted to sentences other
than prison (e.g., probation). The challenge in doing so is to develop a range of sentences
that leave judge, victim, and community satisfied while also avoiding “widening the net of
social control” (Tonry and Lynch, 1996). Finally, an increasingly used group of strategies
is that of “back-door” solutions—including modifications to parole release and good-time
policies, and the use of emergency-release mechanisms to reduce current populations. These
options can be implemented in a shorter time frame than front-door strategies and have the
added benefit to administrators of often occurring outside of public and judicial view.

Back-door strategies essentially reduce the amount of time served by offenders and thus
have historically been a controversial approach to reducing overcrowding. Austin (1986)
identified a “dark side” of early release in the form of potential financial and nonpecuniary
costs for victims of crimes committed by inmates released early. Furthermore, he noted that
these strategies provide an excessive amount of discretion to correctional administrators,
which subverts the principles of equity and certainty in sentencing by the court and
often leads to public outcry over leniency in punishment. Given that early release often
occurs behind closed doors, little is known about the extent to which these unintended
consequences outweigh the benefits of immediate population reduction. To be sure, despite
the increased popularity of these approaches, relatively few empirical assessments of early
release procedures have appeared in the criminological literature (cf. Austin, 1986; Joo,
Ekland-Olson, and Kelly, 1995).

Taken together, these concerns signal the need for a more rigorous examination of
the consequences of early release as a mechanism to reduce correctional populations. As
the state of California searches for ways to comply with a federal court order to release
more than 40,000 inmates by 2011 (Archibold, 2010), it is imperative that assessments of
existing release programs are made available to guide release policies properly. The purpose
of the current study is to take a step in this direction by evaluating an eatly release program
in Montana designed to mitigate the effects of a $9 million budget shortfall. Specifically,
we use frailty-adjusted Cox proportional hazard models to compare the reoffending rates
of an early release subgroup with that of more traditional releases. Although recidivism
is admittedly a limited and often debated measure of policy success, we believe that it is
critically important to the long-term goals of reducing prison populations and correctional
spending.? To that end, we conclude the article by providing a detailed discussion of possible

explanations for our findings and their policy implications with special attention given to

2. See, for example, the discussions by Maxwell (2005) and Lynch (2006).
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an issue that has thus far escaped much of the early release literature: the importance of

evidence-based offender reentry.

Early Release as a Correctional Tool
The difficulty in reviewing the existing literature on early release stems from deciding which
studies should be included based on definitional considerations. For example, accelerated
release via an increased leniency on the behalf of a parole board could qualify as early
release; similarly, the accumulation of good-time credits and corresponding shorter time
served could be considered an early release.’> Nevertheless, without specific mention of a
concentrated effort to relieve strains on the correctional system, it would be nearly impossible
to ascertain whether early release was, in fact, occurring. Given the scope of the current study,
this problem is somewhat avoided by only reviewing those works that examine explicitly
an early release procedure designed to alleviate spatial or financial strains. This restricts
the pool of available studies considerably, but the dynamics present under these conditions
are different compared with a standard early release mechanism triggered by good behavior
while institutionalized. Only three published studies examining recidivism among early
releases were identified and are examined in more detail in this article.

Sims and O’Connell (1985) assessed six cohorts of early released inmates from 1979
to 1984 in Washington State. More than 1,600 inmates were paroled an average of 6
months early to comply with a court decision (Hoprowir v. Ray, 1982) designed to reduce
prison crowding. Each cohort varied in terms of composition (e.g., the percentage of violent
offenders), as well as the legal authority on which early release was granted. The recidivism
analyses compared each group with historical recidivism rates in addition to a control group
comprising 1,867 traditional releases. Of the four groups for which information was available
forat least 3 years after release, three cohorts alleviated overcrowding somewhat with minimal
risk to public safety (in terms of percentage reincarcerated, percentage reincarcerated within
the early release period, etc.) compared with controls. The other cohort had higher recidivism
rates than the traditional releases—a finding that the authors suggested was because of the
higher overall number of inmates released at one time, as well as because of the higher
percentage of prior recidivists in that group compared with the others. Sims and O’Connell
concluded that early release can provide only a temporary relief to overcrowding and that
the risk to the general public is contingent on the availability of low-risk inmates for early

release.

3. These two examples represent the most general types of early release for states with indeterminate
sentencing (accelerated release via parole board) and for those with determinate sentencing (increased
application of good-time credits).

4. These criteria preclude the inclusion of analyses that sought to determine the impact of court-ordered
early release for reasons other than crowding or budget concerns (see, e.g., Eichman, 1966; Malak, 1984;
see Guzman, Krisberg, and Tsukida, 2008, for a broader review of accelerated release programs).
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A series of studies by Elkland-Olson, Kelly, and colleagues (Ekland-Olson, Kelly, Joo,
Olbrich, and Eisenberg, 1993; Joo et al., 1995; Kelly and Ekland-Olson, 1991) provided
some additional insight into early release through their assessment of four parolee cohorts
in Texas. In Ruiz v. Estelle (1980), a federal court ruled that prison conditions in Texas were
unconstitutional because of severe overcrowding. The state legislature passed the Prison
Management Act (PMA) in 1983 to comply with the court’s ruling. When populations
exceeded capacity, the PMA triggered the administration of more liberal good-time credits
inaddition to the advancement of parole eligibility. The preceding studies therefore represent
recidivism analyses during a time of accelerated release in the Texas prison system.’

The four cohorts were composed of releases from 1984 to 1987 who were followed
during a 36-month period using surviving analyses to document reincarceration. The 1984
and 1985 cohorts paralleled national trends, and the authors concluded that changes in the
administration of justice were unimportant for these groups. The 1986 and 1987 cohorts,
however, differed substantially from the other cohorts. Each departed from the baseline
in unique ways, but in general both cohorts performed worse (e.g., a greater percentage
recidivated or did so more quickly) than the 1984 and 1985 cohorts. The authors speculated
that a combination of reduced deterrence and increased strain placed on parole officers may
have been responsible for the results of the latter cohorts (to be discussed more fully in the
Conclusions section).

One additional analysis of the Texas overcrowding response supplemented these initial
works. Joo et al. (1995) added a specific early release cohort to determine the impact of
the PMA. The 1987 version of the PMA required that the prison director award 30 days
of good time to all eligible inmates when the population reached 95% of capacity. If this
measure did not reduce the population sufficiently, then the prison director was to award
additional time (up to 90 days), and the Board of Pardons and Paroles was to advance
the parole eligibility and review dates of eligible inmates by an equal amount of days. A
1987 cohort released under these provisions was compared with a similar traditional release
cohort from the same year. The early cohort was more likely to be reincarcerated at 12, 24,
and 36 months, with the first 12 months producing the greatest difference in recidivism
between the two groups (76% survival of the early cohort vs. 83% of the baseline cohort).
It is important to note that there were some compositional differences between the two
groups, but taken as a whole, these studies indicated that the early release process in Texas
may have actually contributed to an increased incarceration rate (Kelly and Ekland-Olson,

1991).6

5. Indeed, Kelly and Ekland-Olson (1991) noted that prison releases increased to 30,102 in 1989, which was
up from 7,180 in 1980. Additionally, nearly 80% of inmates were released on parole after their first
hearing in 1989, which was up from 40% in 1983.

6. More specifically, the high-risk group of the early release cohort produced a higher risk score than the
high-risk group of the baseline cohort (see Joo et al., 1995: 403).
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Finally, perhaps the most comprehensive study to date on the impact of an eatly release
procedure was Austin’s (1986) evaluation of the Illinois Department of Corrections (IDOC)
program that released more than 21,000 inmates early between 1980 and 1983.7 Extreme
overcrowding—leading to unsafe and inhumane facilities and an eventual riot that killed
three guards—was cited as the leading concern in the need to reduce populations in a
relatively short time period. Early release was then accomplished by two mechanisms. First,
a more formal procedure described as “forced release” identified inmates who were nearing
sentence completion as candidates to receive good-time credits (awarded by the Director
of Corrections) to accelerate their release. This policy occurred on a weekly basis to best
accommodate the impact of prison admission fluctuations on the overall prison population.
Inmates selected for early release were primarily property offenders who had been within the
custody of the IDOC for at least 90 days and had been approved for release by the warden of
the institution. A second, less formal mechanism was the awarding of good-time credits to
any (i.e., not necessarily near release) inmate by the Director based on the recommendation
of the wardens. These recommendations were based on satisfactory work and disciplinary
records, and the overall time served was effectively shortened by a sizeable proportion of
the inmate population. Of the two mechanisms, the informal procedure was responsible
for the bulk of good-time credits awarded by the Director and contributed most heavily to
the overall early release program. On average, 105 days were deducted from the sentence
of early release inmates, which represented a 12% reduction in their expected length of
imprisonment (Austin, 1986).

Using a random sample of 1,500 inmates released during the period of 1979-1982,
Austin compared early releases and traditional releases on two forms of recidivism (official
arrests and parole violations) using multiple types of analyses (e.g., survival analyses and
risk model simulations). He observed that early release had no impact on the overall rates
of rearrest or parole violations for all released offenders and that offenders released early
actually had lower rearrest rates and were arrested for fewer violent offenses than non—
early releasees.® Additionally, substantial savings were recorded (approximately $1,480 per
early release), and the early release program was partially responsible for avoiding additional
overcrowding. Despite these positive findings, early release increased the total amount of
crime reported to police in Illinois, and the costs incurred by victims offset a substantial

portion of the total savings. Nevertheless, Austin (1986: 469) concluded, “Relatively minor

7. The state of lllinois is again at the forefront of early release controversy as two programs supported by
Governor Pat Quinn were suspended amid concerns over public safety. Quinn recently signed a bill
requiring the Department of Corrections to post photographs online of offenders who were released
early.

8. Itisimportant to note that the early releases represented better public safety risks because of the criteria
for inclusion in the program (i.e., good conduct within the institution and held at lower security levels
before release) (see Austin, 1986: 443-446, for a discussion of the additional differences between the
two groups).
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adjustments in time served have little influence on the probability of recidivism compared
to the more powerful factors predictive of recidivism.”

The IDOC early release program therefore had the intended effect for state officials—
substantial overcrowding was avoided and early releases were no more likely to recidivate
than traditional releases. The program was not, however, well received by a general
public concerned over the increasing amount of crime suffered and by criminal justice
system actors who felt their work was undermined. It also must be recognized that
the program was just one part of a three-pronged approach to reducing overcrowding
that included front-end procedures (e.g., diversion to intensive supervision) and prison
capacity expansion. Accordingly, Austin could reach no definitive conclusions on whether
the program represented good correctional policy. He advised that early release could provide
no more than a short-term remedy—not a permanent solution—for prison crowding.

The overall lack of empirical evaluations of early release procedures should not come as
a surprise. As stated, the general public (and researchers in particular) often are not privy to
the potentially unpopular decisions made to reduce correctional populations. The paucity of
studies should, however, come as a disappointment to researchers and correctional officials
who have much to gain from an understanding of the outcomes of these decisions. Currently,
little agreement exists in the literature on early release procedures and their consequences;
yet it can be expected that they will be implemented to an increasing degree in the face of
budget crises.” Adding to the appeal of early release strategies are recent Bureau of Justice
Statistics data that indicate a lack of relationship between length of stay and recidivism rates,
which suggests that prison terms could conceivably be reduced without any major spike
in reoffending (Langan and Levin, 2002; see also Austin, 2010). Accordingly, the current
study evaluating the Montana Department of Corrections (MDOC) early release cohort

assumes an importance beyond that of the typical recidivism analysis.

Early Release in Montana

The MDOC is one of the smaller state correctional systems in the United States. At the
time of the release program, it was ranked 44th among state prison populations with 3,340
inmates (Harrison and Beck, 2004). Montana is a large, rural state that also ranked 44th
in total population with slightly more than 900,000 total residents in 2000 (U.S. Census,
2000).!% At mid-year 2010, Montana had 12,983 offenders under supervision with 2,570

9. Atthe time of writing, Michigan, Kentucky, and Ohio were among states considering early release
proposals to alleviate financial strains.

10. A legitimate concern is the extent to which a small, relatively homogenous state like Montana could
generalize to a larger, more heterogeneous state like California. Although the states clearly differ in
terms of size and demographics, they share similar characteristics regarding criminal justice procedures.
In particular, both states count more than 50% of their prison admissions as being parole violators—a
sizeable portion of which are composed of technical violations specifically (Travis and Lawrence, 2002).
Nevertheless, the subsequent findings should be interpreted with this important limitation in mind.
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in a prison; 918 in a prerelease center; 338 on intensive supervision; 8,367 on probation
or parole; and 790 in treatment programs. The average time served in prison for released
inmates in 2010 was 21.2 months for males and 15.5 months for females (MDOC, 2010a).

The parole process is run by the Montana Board of Pardons and Parole (BOPP).
All inmates, including those placed by the prison in prelease centers and on intensive
supervision, are eligible for parole except those serving life without parole or a death
sentence. Parole eligibility dates are calculated by the MDOC using current statutes and
court criteria, although inmates are only considered for parole if they have at least 120 days
clear conduct prior to their eligibility date (Montana Board of Pardons and Parole, 2010a).
The parole process itself begins with an inmate’s application and development of parole
plan to include housing, employment or education, and treatment programs coupled with
a budget schedule to pay fines, fees, and restitution (Montana Board of Pardons and Parole,
2010b). Additionally, only inmates released from a prison facility are given gate money
(Montana Department of Corrections, 2010b). Parole revocations are performed through
a hearing process initiated by a parole officer through a revocation report. Offenders are
allowed to have counsel, use evidence, and call witnesses to contest the revocation. The
BOPP can then dismiss the revocation, revoke the offender back to prison, or use other
intermediary sanctions at its discretion (Montana Board of Pardons and Parole, 2010c¢).

In June 2002, the MDOC began releasing several hundred inmates early in the hopes
of mitigating a $9 million budget deficit. The intention of this early release program was to
reduce the costs associated with high levels of imprisonment in Montana. Offenders deemed
to be a “low risk” toward reoffending were selected for this early release—with the main
qualification being that their crime was not of a violent or sexual nature. Contrary to standard
release procedures (e.g., parole board review for release), these offenders were released from
prison or a community program at the discretion of the MDOC and placed under the
supervision of its Community Corrections Division. The only individuals who were eligible
for this release were part of a sentencing option known as a “DOC Commitment” in which
offenders are sentenced to a maximum of 5 years to the MDOC in lieu of a longer sentence in
prison.!! Thus, these offenders could be considered to pose a lesser threat toward members
of society as they are mainly composed of nonviolent, drug, and property offenders.

Not surprisingly, a public battle among the MDOC and legislators, judges, and
prosecutors ensued over the appropriateness of the early release program in Montana.
The Director of the MDOC at the time attempted to justify to the general public the
effectiveness and safeness of the early release strategy. He noted that of the 298 offenders
released early as DOC Commitments—only 18 of them (6%) had been returned to prison

11. The "DOC Commitment” sentencing option was created in 1993 by the Montana Legislature that
allowed a judge to sentence an offender to the MDOC for appropriate placement within its system
rather than sentencing an offender directly to prison. Excluding deferred and suspended probationary
sentences, approximately 80% of prison and community admissions to the MDOC are DOC
Commitments (MDOC, 2010a).
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for violating the rules of the release (Slaughter, 2002). He also attempted to put at rest the
idea that violent offenders, as well as offenders with substantial time to serve remaining,
were being selected for early release. The early release decision process was characterized by a
“dynamic system of checks and balances” (Slaughter, 2002, para. 6) in which multiple levels
of the correctional system were involved in selecting appropriate individuals for release. At
the time, the conditional release program was said to be achieving the dual objectives of
saving taxpayer dollars without impacting public safety in a negative manner.

Those outside of the MDOC, however, did not have as much faith in the program.
Montana attorneys in particular were incensed as they believed the policy undermined
efforts to punish offenders properly for the crimes they committed (Montana County
Attorneys Association [MCAA], 2002). They noted that the program was only in existence
for 2 months, and thus, evaluations of recidivism rates were unwarranted because of the lack
of an opportunity to reoffend. Images of Willie Horton were invoked as the early release
program operated “without legislative approval, without administrative rules, and without
public input or comment” (MCAA, 2002, para. 2). The safety of the public, therefore, was
depicted as being in extreme jeopardy because of the MDOC early release program. Judges
in Montana were equally upset with the policy, and many decided to sentence offenders to
prison specifically (rather than to the DOC) to avoid them having eligibility for eventual
early release (Associated Press, 2002). Ultimately, the early release program was depicted by
outsiders as a selfish attempt by the DOC to overcome budget deficits and overcrowding
with little regard for the possible unintended consequences on society. At issue, then, is
whether the early release program alleviated the budget crisis without compromising public

safety via increased recidivism.

Current Focus

Given the presence of overcrowding and underfunding within the U.S. correctional system,
and the general lack of consensus regarding the findings of previous studies, the current
work seeks to expand the knowledge base of the potential usefulness of early release policies.
More specifically, we compare the reincarceration rates of the early release cohort in Montana
with that of more traditional releases—both from institutional and community settings.
We move beyond previous works by employing frailty-adjusted Cox proportional hazard
models to account for the heterogeneity in propensity to fail across individuals. Finally, the
current study adds to the literature by providing a more detailed discussion of the findings
and their corresponding policy implications, with specific attention given to the problem

of offender reentry.

Data and Measures

Data on all releases from both prison and community correctional facilities were obtained

from the MDOC for the period between June 1, 2000 and January 1, 2007 (total
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N = 5,668).The information provided included demographics, historical movements
within the correctional system (including date of return to custody, if applicable), and
sentencing information such as prior convictions. Most importantly, the data indicated
whether an offender was part of the conditional release group. Using this information, the
offenders were classified as one of four release statuses: (a) traditional parole from prison,
(b) conditional release from prison, (c) traditional parole from a community setting, or
(d) conditional release from a community setting. Releases from prisons included inmates
from Montana State Prison, Montana Women’s Prison, two regional prisons, and a private
prison. Releases from community settings included inmates from six prerelease centers,
multiple drug treatment facilities, and those on intensive supervision.'? The bulk of
offenders were released via traditional parole from community settings (z = 2,365, 42%),
with similar percentages released via both conditional release from community settings
(n = 1,589, 29%) and traditional parole from prison (7 = 1,250, 22%). The smallest
group was composed of offenders who were conditionally released directly from prison
(n = 464, 8%). Collectively, then, 37% of the releases within this study were conditionally
released. The final sample included 4,929 offenders accounting for 5,668 releases, with the

large majority of offenders (4,245, 86%) having only been released once in the time frame.

Dependent Variable

The outcome of interest for the current analysis was defined as any return to the same level
of custody or higher during the study time frame. Thus, the measure parallels the use of
reincarceration as a measure of recidivism by previous studies (Joo et al. 1995; Wilson,
2005), and therefore it represents “a complex measure of criminal behavior combined
with formal and informal policy and procedure mechanisms” (Wilson, 2005: 494). More
specifically, the inclusion of technical violations within the recidivism measure allows for
the examination of potential differential revoking practices across the four groups (e.g.,
the early release group experiencing more technical violations because of an unexpected,
increased workload for parole officers).!? Additionally, as will be shown in the subsequent

discussion, technical violations led to the bulk of returns and removing them from the

12. Most offenders within the community were released from prerelease centers (78%), with smaller
percentages of offenders being released from treatment programs (16%) and intensive supervision
(6%). Importantly, regardless of placement, nearly all community offenders spent a significant amount
of time in the community (i.e,, rarely does an offender spend all of his or her time institutionalized).

13, ltis critically important to identify any possible differences in revoking practices across the four groups.
In particular, revocation decisions for inmates released on traditional parole from both prison and
community setting were performed by the BOPP, whereas revocation decisions for inmates
conditionally released from prison and community settings were performed by the MDOC. Revocation
hearings performed by the BOPP followed formal processes as specified by statute, whereas those
performed by the MDOC for conditional releases were informal, shifting the decision to revoke solely to
the MDOC rather than to the BOPP. This notable difference likely impacts technical violation rates and is
discussed in the Criminal Justice Thermodynamics section.
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analyses would miss a large component of returning offenders. Perhaps most importantly,
the intention of the early release policy was to remove some of the financial burden placed
on the MDOC by an increased correctional population. Documenting offenders who

return to custody is therefore the most appropriate assessment of the effectiveness of this

policy.

Independent Variables
In addition to release status, we include several theoretically and empirically relevant
individual-level characteristics of offenders in our analyses. Prior recidivism studies have
documented that offenders who are male, younger, of minority status, and have extensive
criminal histories are more likely to recidivate (see, e.g., Gainey, Payne, and O Toole, 2000;
Huebner and Berg, 2011; Spohn and Holleran, 2002). The current sample was primarily
male (81.7%) with an average age of 35.2 years. Native Americans are the dominant minority
in Montana, and the sample reflected this as 17.1% of the sample were identified as Native
American. Whites comprised 77.0% of the sample, Hispanics 3.5%, African Americans
1.4%, and 0.9% were other or unknown. The sample also consisted of mostly nonviolent
offenders with only 24.7% of the offenders having a conviction for felony assault, robbery,
arson, kidnapping, sexual assault, or homicide. The average length of stay for offenders
ranged from a low of 24 months for the conditional release from the community group
to a high of 69 months for the traditional parole from prison group. On average, then,
conditional release offenders were released approximately 22 months early from prison and
10 months early from the community (see Tables 1 and 2 for full sample demographics).
It is important to note that several additional statistically significant differences were
found across groups in terms of demographics and prior criminal involvement. Most notably,
the traditional parole from prison group differed from the other three on several dimensions,
including gender (higher percentage of males), prior drug convictions (lower percentage),
prior violent convictions (higher percentage), and age (older). In addition, the conditional
release from prison group contained a substantially higher percentage of Native Americans
(24%) than the other three groups. The conditional release from community group was
also unique in that it contained a higher percentage of drug offenders than the remaining

groups.

Analytic Strategy

The primary focus of the current analysis is to determine whether offenders who were
released early in Montana were more likely to recidivate (and to do so more quickly) than
offenders released in a more traditional manner. Accordingly, the analysis proceeds in several
stages. First, we split the sample into releases from the community and releases from prison
because of differences in demographics and release policies across these two categories.

Next, we employ a one-to-one nearest-neighbor propensity score matching scheme to
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Comparison of Key Demographics for Prison Full Sample and Prison Propensity
Score Matched Sample

Prison Full Sample Prison Matched Sample
TP R ] TP (R
Variable (n=1,250) (n=464) Value? (n=1434) (n=434)  pValue®
Offender
Gender (1 =male) 89.0% 83.0% <0.001 83.0% 83.1% 0.978
Mean release age 376 341 <0.001 346 342 0373
Native American (1 = yes) 15.9% 23.9% <0.001 24.4% 22.8% 0.576
Criminal History
Length of stay (months) 69.4 470 <0.001 505 479 0.530
Drug® 31.0% 33.4% <0.001 31.6% 33.4% 0.562
Theft 23.2% 25.0% <0.001 24.9% 24.7% 0.937
Other nonviolent 62.3% 67.7% <0.001 63.6% 68.4% 0.132
Mean number of violent convictions® 0.5 03 <0.001 03 03 0.9%
Mean number of nonviolent convictions 23 23 <0.001 23 23 0.378
Mean total convictions 28 2.7 <0.001 2.6 2.7 0.933

(R, conditional release; 7P, traditional parole.

®p values are from chi-square tests for the categorical variables and Wilcoxon ranked sum test for the continuous and count
variables.

®Drug possession and manufacture, sale, or possession with intent to sell were combined into a single drug offense variable as there
was not enough information to discern whether an individual was involved in drug dealing or simple drug usage as plea bargaining
may have been involved. Individually, drug possession and manufacture, sale, or possession with intent to sell were 15.3% and 9.4%
of total convictions, respectively, with other types of drug offenses included.

“Other nonviolent convictionsincluded burglary, check kiting, felony DUI, forgery, criminal endangerment, and other offenses deemed
felony by Montana statute.

dViolent convictions included felony assault, robbery, arson, kidnapping, sexual assault, sexual abuse, and homicides. The
most common violent conviction was felony assault, which consisted of 58.6% of all violent convictions. Robbery was next
at 14.6% followed by sexual assault at 13.7%. Homicide and attempted homicide consisted of only 3.2% of the violent
convictions.

reduce potential bias from imbalanced covariates and nonrandom group assignment within
the community and prison release samples (Rosenbaum and Rubin, 1983; Stuart, 2010).
In the one-to-one matching scheme, a logistic regression is fit modeling the likelihood of
being a conditional release based on sex, age, gender, length of stay, and criminal history
variables. The resulting predicted probability from the model for each conditional release
observation is then matched with one observation from the traditional sample that had
the nearest corresponding probability. If a match cannot be found, then the observation is
omitted from subsequent analysis. Balancing the groups allows us to be more confident that
our results are a result of the treatment condition (i.e., early release status) rather than of

the sample selection bias (King, Massoglia, and MacMillan, 2010). The matching scheme
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Comparison of Key Demographics for Community Full Sample® and
Community Propensity Score Matched Sample?

Community Full Sample Community Matched Sample
™ R p ™ R p

Variable (n=2365) (n=1,589) Value® (n=1,422) (n=1,422) Value®
Offender

Gender (1= male) 82.2% 74.9% <0.001 76.4% 77.9% 0326

Mean release age 350 341 <0.001 34.2 345 0.634

Native American (1 = yes) 16.7% 16.7% 0.995 16.7% 16.6% 0.919
Criminal History

Length of stay (months) 333 235 <0.001 26.1 239 0.054

Drug* 37.2% 416% 0.005 40.1% 39.9% 0.567

Theft 26.6% 19.1% <0.001 19.8% 20.5% 0.640

Other nonviolent? 64.2% 58.0% <0.001 58.7% 58.9% 0.879

Mean number of violent convictions® 03 0.2 <0.001 0.2 03 0.727

Mean number of nonviolent convictions 25 20 <0.001 20 20 0.398

Mean total convictions 29 2.2 <0.001 23 23 0.586

(R, conditional release; 7P, traditional parole.

¢ Community releases includes those from prerelease centers, treatment programs, and intensive supervision.

b pvalues are from chi-square tests for the categorical variables and Wilcoxon ranked sum test for the continuous and count variables.
¢ Drug possession and manufacture, sale, or possession with intent to sell were combined into a single drug offense variable as there
was not enough information to discern whether an individual was involved in drug dealing or simple drug usage as plea bargaining
may have been involved. Individually, drug possession and manufacture, sale, or possession with intent to sell were 15.3% and 9.4%
of total convictions, respectively, with other types of drug offenses included.

9 Other nonviolent convictions included burglary, check kiting, felony DUI, forgery, criminal endangerment, and other offenses
deemed felony by Montana statute.

¢ Violent convictions included felony assault, robbery, arson, kidnapping, sexual assault, sexual abuse, and homicides. The most
common violent conviction was felony assault, which consisted of 58.6% of all violent convictions. Robbery was next at 14.6%
followed by sexual assault at 13.7%. Homicide and attempted homicide consisted of only 3.2% of the violent convictions.

reduced the final sample size used in the models from 3,954 releases to 2,844 releases in the
community group and from 1,714 releases to 868 releases in the prison group.'4

We then estimate Cox proportional hazard models to document differences in the
overall recidivism rates between conditional release and traditional parole within the prison
and community group matched samples separately. In a proportional hazards model, it is

assumed that there is a common baseline hazard ratio for all subjects that changes with

14, An analysis of the 30 observations that were omitted from the prison conditional release group revealed
that 29 were serving a driving-under-the-influence (DUI) sentence from the latter part of the 1990s and
did not have the same criminal history as others that were retained in the sample. The traditional parole
group had few of these DUl-only offenders. The other observation had only a deliberate homicide
conviction and no other criminal history. These cases were atypical of those eligible for parole and thus
had no match in the control group. Similar results were found for the community sample.
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the inclusion of covariates in the model. The estimates of the covariate effects then can be
reported as risk or hazard ratios proportional to the baseline hazard (Collett, 1994). The
model gives estimates of the average time-to-failure results for the various groups in the
study (in addition to the overall failure rates) and allows for speculations to be made about
the possible reasons for differences in recidivism (Lynch, 2006). Finally, this method also
allows for the handling of censored data where failure (in this case, return to custody) has
not yet occurred.

Given that 13.9% of the sample consisted of offenders with two or more releases,
we also add a frailty component to the models to account for the variance resulting
from repeated measures. Frailty-adjusted proportional hazards modeling is a recent survival
analysis method rooted in biomedical applications. The technique allows the proportional
hazard model to be modified and, hence, the baseline hazard to be modified, by adjusting
for the fact that some individuals are potentially more frail than others with respect to some
outcome and, thus, more likely to fail (Shoukri and Pause, 1999). Similar to a random-
effects general linear model, this frailty component is structured as an unobserved covariate
that is incorporated into the survival model as a random effect and modifies the hazard
function to allow for differing propensities to fail (Hougaard, 1995). Finally, with regard
to our sample, we lack information on offender treatment, education level, family history,
and other pertinent characteristics—the frailty component also adjusts the overall model to
account for these unobserved covariates and creates better estimates for the main factors in
the model. In short, the frailty-adjusted proportional hazard model allows us to determine
the importance of release status for recidivism independent of any potential individual

characteristic or risk factor not included in the analyses.

Results
Tables 1 and 2 present the results of the propensity score matching technique applied to
the full sample for the prison releases and the community releases, respectively. As noted,
offenders from the conditional release group were matched to offenders from the traditional
parole group in an attempt to isolate the effects of early release on recidivism for the analyses
presented in the subsequent discussion. Prior to matching, significant differences (p < 0.01)
emerged between the conditional and traditional parole releases on nearly all the covariates
in both samples. The propensity score matching method balanced these variables effectively
to make the two groups more equal prior to the survival analyses. Given that we are most
interested in the effect of early release, the final matched sample essentially produced two
groups (traditional parole and conditional release) that were comparable with each other
from a prison setting and two groups that were comparable with each other from community
settings.

Table 3 presents the recidivism statistics from the survival analyses conducted on the

separate matched samples. All groups had similar percentages of individuals who returned
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Percent Recidivated, Type of Return, and Time to Recidivism by Release Group,

Matched Samples
TPP CRP TPC CRC
Variable (n=1434) (n=1434) (n=1,422) (n=1,422)
Total returned 30.2% 36.4% 36.2% 34.2%
Returned new conviction 5.1% 5.2% 5.2% 5.1%
Mean days to failure 2501 2275 284.1 223.2
Median days to failure 199.0 164.0 201.0 184.0

(RG, conditional release from community; CRP conditional release from prison; 7PC, traditional parole from community; TPP traditional
parole from prison.

to custody with a new conviction (approximately 5%), which indicates that most offenders
had their parole revoked for technical violations. The traditional parole from prison release
group had the lowest overall recidivism rate (30.2%), and the conditional release from
prison group had the highest overall recidivism rate (36.4%). This latter group also had the
quickest median time to failure, with the average ex-offender returning to custody a little
more than 5 months from his or her release date. In contrast, those who did recidivate from
the traditional parole from prison group did so over a longer time period. Overall, then, the
releases from the conditional release from prison group failed more often and did so more
quickly than the remaining three groups.

Turning to the frailty-adjusted Cox proportional hazard models, it is again apparent that
the conditional release from prison group performed poorly relative to traditional releases.
Table 4 indicates that the DOC Commitments released from prison were two times more
likely to recidivate than their traditional parole from prison counterparts. Offenders who
were younger, male, and Native American were more likely to recidivate, yet none of
the criminal history variables emerged as significant predictors of recidivism in the prison
sample. Turning to the community sample, the conditional release offenders were somewhat
less likely to recidivate than those released via traditional parole. Younger, male, and Native
American offenders were again more likely to recidivate, and those who had a prior theft or
other nonviolent conviction were more likely to fail (see Table 5).

A consistent picture emerged throughout the analyses in regard to the four release
groups. The conditional release from prison group was more likely to recidivate and to do so
in a quicker time period. This finding held even when balancing the groups on theoretically
relevant control variables as well as when adjusting for unobserved heterogeneity via the
frailty component. On the other end of the spectrum, those released via traditional parole
from prisons performed considerably well overall. As noted, the parole process in Montana
begins with an inmate demonstrating a parole plan that includes expected housing and

employment details. This requirement could potentially create a preparation for reentry
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Frailty-Adjusted Cox Proportional Hazard Model Predicting Time to Failure,
Prison-Matched Sample

Variable B SE Relative Risk
Release Status
Traditional parole from prison — — —
Conditional release from prison 0691 0.136 2.00
Offender
Gender (1= male) 0.508" 0.212 165
Mean release age —0034""" 0.008 0.97
Native American (1 = yes) 0674°"" 0.158 196
Criminal History
Length of stay (months) 0.002 0.001 1.00
Total number of convictions —0.071 0.052 0.93
Drug conviction 0.000 0.176 1.00
Theft conviction 0.135 0.182 1.14
QOther nonviolent conviction 0.279 0.185 132
Violent conviction —0.162 0.186 1.08

Frailty Gamma"

Notes. Likelihood Ratio Test = 312**; df = 10. R = 0.3; n = 868 releases.*p < 0.05. ***p < 0.001.

that is not available to those released early from prison. Furthermore, the early release group
from the community setting performed similarly to the traditional release group from the
community setting. This finding may indicate a smoother transition into society for these
conditional releases (compared with their conditional release from prison counterparts)
because of a better plan for reentry via placement in the community. The early release
from community cohort was slightly less likely to fail overall compared with the traditional
releasees from community; yet early release failures returned more quickly than failures from
the traditional group. Overall, we have clear indications that the early release procedure,
particularly for those released directly from prison, may have exacerbated the financial strain

problem in Montana as a result of increased recidivism.

Discussion

The primary focus of the current study was to determine the effectiveness of an early
release policy in Montana designed to mitigate a budget deficit. The results indicated
that early release offenders (particularly those from a prison setting) were more likely to
recidivate than matched counterparts. Yet our analysis would be incomplete if we did
not offer potential explanations for these specific findings in Montana. To that end, we
address two dominant explanations within the literature for the effects of early release on
offender recidivism. First, we assess the degree to which changes in one area of the justice

system (i.e., release procedures) may have unintended effects on another (i.e., supervision
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Frailty-Adjusted Cox Proportional Hazard Model Predicting Time to Failure,
Community-Matched Sample

Variable B SE Relative Risk
Release Status
Traditional parole from community corrections — — —
Conditional release from community corrections —0.133" 0.063 0.88
Offender
Gender (1= male) 0403 0.085 150
Mean release age 0014 0.003 098
Native American (1 = yes) 0566 " 0.078 176
Criminal History
Length of stay (months) 0.002 0.001 1.00
Total number of convictions 0.020 0.022 1.02
Drug conviction 0.070 0.081 1.07
Theft conviction 0261 0.086 130
Other nonviolent conviction 030" 0.082 135
Violent conviction 0.07 0.088 1.08

Frailty Gamma"

Notes. Likelihood Ratio Test = 138**; df = 10. R = 0.24; n = 2,844 releases.*p < 0.05.**p < 0.01.***p < 0.001.

within the community). More specifically, we identify the concept of “criminal justice
thermodynamics” as being a partial explanation for our findings. Second, we discuss the
possibility that early release may have created a reduced deterrence effect in which the
certainty and severity of serving a full sentence is undermined via early release. In doing so,
we introduce an alternative explanation: Offenders are set up to fail through an early release

procedure that does little to promote successful reintegration into society.

Criminal Justice Thermodynamics
The manifest function of back-end early release mechanisms is clear: to reduce correctional
populations quickly (and quietly) in times of financial or spatial strain. Yet the latent
functions of such an approach are numerous and potentially fatal to the overall intentions
of administrators. Decisions made within the criminal justice system are likely to affect other
actors and dynamics within that system. Walker (2006) described this process as the “law
of criminal justice thermodynamics,” which argues that actions within the justice system
produce an equal and opposite reaction. The concept assumes a particular importance for
studies of early release as the decision by administrators to release inmates early may be
subverted by parole officers who cannot handle an increased caseload. In short, the early
release of inmates can shift the burden of overcrowding unintentionally from an institutional
setting to a community supervision setting.

Kelly and Ekland-Olson (1991) alluded to the concept of thermodynamics through

their discussions of “administrative discretion effects.” The authors noted that the increased
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volume of parole releases potentially could affect the ability of parole officers to monitor
releases. This relationship could present itself in either direction. An increased caseload
could lead to overburdened officers who are more likely to “return” offenders to lessen
their workload (Wilson, 2005). Alternatively, an increased caseload may lead to reduced
surveillance of any one particular offender and, thus, to fewer observations of parole
violations. Furthermore, it is likely that parole officers face increased scrutiny from
individuals who may be apprehensive about the early release process. In any event, it is
clear that the unscheduled early release of offenders would affect the ability of parole
officers to do their job, and Kelly and Ekland-Olson (1991) speculated that parole officers
may have responded to heightened public concern through the increased use of technical
violations for at least one cohort studied.

These concerns point to a larger issue in that widespread discretion occurs in the
administration of parole supervision (Austin, 2001; Bottomley, 1990). Indeed, when a
violation occurs, the officer may return the parolee to prison, make note of the transgression
and strengthen supervision, or take no action at all (Travis and Lawrence, 2002). The label
of “early release” likely complicates these decisions even more. Are early releasees granted
more leniency given the overall system goal of reducing correctional populations, or are they
granted Jess leniency given the additional burden they place on a particular officer? Thus, it
is important to determine whether early release outcomes are a product of the behavior of
releases or by formal and informal system practices (Wilson, 2005).

The question then becomes to what extent are the results from Montana a function
of criminal justice thermodynamics? Unfortunately without qualitative information from
parole officers, we cannot determine definitively that adjustments were occurring. It is
entirely possible, if not likely, that the label of being a conditional release may have influenced
the differences in technical violations across the four groups—specifically for those released
early from prison, which may invoke a different response than those released early who
were already in the community. Thus, whereas eatly release procedures may not influence
recidivism rates directly through the commission of new criminal acts or violations of parole
by those released eatly, it is possible that recidivism rates may increase because of adjustments
made by parole officers. Future research would do well to explore the impact of policies
(such as early release) on the day-to-day operations of key criminal justice officials. Another
observation does, however, merit mentioning. As noted, judges in Montana were modifying
their sentencing practices as a result of the early release program. The law of criminal
justice thermodynamics was thus taking place on the front end of the system as judges were

reluctant to turn over placement decisions to the MDOC.

Reduced Deterrence
Another possible explanation for the relationship between early release and recidivism
identifies a reduction in sentence length as leading to a weakened deterrent effect of criminal

justice sanctions. This perspective is not a novel idea as indeterminate sentencing was
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attacked by the political right in the 1970s for being too lenient on offenders (Cullen and
Gilbert, 1982). Specifically, the charge was made that the existing system was “soft on crime”
by mitigating the harshness of penal sanctions through early release policies such as parole.
The certainty and severity components of deterrence theory were therefore diluted when
offenders weighed the costs and benefits of engaging in criminal behavior. Not surprisingly,
the same arguments remain persuasive today in evaluating the consequences of even more
conspicuous early release practices.

A major component of the explanation of findings by Kelly and Ekland-Olson (1991)
involved the possibility of a reduced deterrent effect among the parolees released early. In at
least one cohort studied, the authors concluded that repetitious offending (i.e., engaging in
the same crime as previously incarcerated for, specifically by property offenders and burglars
in particular) was potentially indicative of reduced deterrence in that property offenders
were most likely to make a rational calculation before engaging in criminal behavior. A more
detailed analysis of the paroled property offenders by Joo et al. (1995) again suggested that
the increase of repetitious offenders returning to prison from 1984 to 1987 was likely caused
by a reduced deterrence effect. Furthermore, in those subsequent analyses, the specific early
released property cohort was more likely to be returned to prison for another property
offense within 3 years compared with a traditional release property cohort. The authors
suggested that early release may lead to a “reduction in the deterrence influence on parolees,”
which may have accounted for the discrepancies in recidivism across cohorts and may have
contributed to the overall increase in Texas incarceration rates (Joo et al., 1995: 405).

The preceding conclusions were largely speculative, and, appropriately, alternative
explanations are equally prone to additional questioning.® Still, several observations lend
to the credence of other interpretations of these findings. A sizeable body of research
questions the empirical support of deterrence theory in general (Pratt, Cullen, Blevins,
Daigle, and Madensen, 2006), with property offenders in particular unlikely to be swayed
heavily in either direction by penalty severity on its own (Decker, Wright, and Logie, 1993).
This knowledge coincides with research that suggests that longer sentences produce little
gain in terms of reduced recidivism from both an incapacitation and a deterrence perspective
(Austin, 1986, 2010; Blumstein, 1988; Blumstein and Beck, 1999; cf. DeJong, 1997). Thus,
it is questionable whether the reduction of a previous sentence by a maximum of 90 days
had any effect on future criminal behavior decision making by paroled property offenders.
Additionally, although we are mindful of the body of work that suggests offenders do not
specialize in types of offending (e.g., Piquero, Farrington, and Blumstein, 2007; cf. DeLisi
et al., 2011; McGloin, Sullivan, Piquero, and Pratt, 2007), it is important to note that
property offenders often are more likely to recidivate—independent of whether they were
released early (Langan and Levin, 2002; Spivak and Damphousse, 2006; Wilson, 2005).

15.  Indeed, the authors note that it is possible that shifts in the economy could be responsible for their
findings.
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Indeed, our findings from the community release sample analysis suggested that a prior
theft or “other” nonviolent conviction increased the likelihood of recidivism.

Yet the findings of the study by Joo and colleagues were robust and were replicated here
in the current study: Early release offenders from prison were more likely to fail, and to do so
more quickly, than non—early release offenders from prison. Therefore, we wish to advance
an alternative interpretation for the increased likelihood of reoffending by early releases.
It is likely that these offenders were thrust back into society with little time to prepare
for successful reintegration. Accordingly, the increased stress and trauma of returning to
society unprepared may lead to subsequent criminal behavior (Richards and Jones, 1997;
but see Minor and Courlander, 1979).1¢ Joo et al. (1995: 407) recognized this plausibility:
“A sudden, unexpected release for those in the [Prison Management Act] PMA cohort may
have meant fewer prior arrangements for life on the outside and thus reduced support
resources.” We believe that an attention to the literature on successful reentry will aid both
researchers and correctional officials in their efforts to understand better the consequences

of early release programs.

Offender Reentry

The shock value of the statistic that more than 700,000 offenders will return to communities
each year is beginning to dissipate (West et al., 2010). Yet an overlooked component of
this oft-cited fact is the notion that the group of offenders returning is fundamentally
different than in years past (Petersilia, 2003). These individuals have less programming
available to them in prison, have fewer connections with community-based structures,
and are overall less prepared to reintegrate back into society successfully (Petersilia, 2003;
Travis and Petersilia, 2001). Furthermore, nearly three of four releasees never see a parole
board and, thus, often are never required to demonstrate a plan for successful reintegration
(Travis and Lawrence, 2002). Whereas previous studies (e.g., Austin, 1986; Sims and
O’Connell, 1985) found early releasees to be no more likely to recidivate than non—early
releasees, it is possible that the changing nature of the release cohort is responsible for our
contrary findings from Montana.

States vary to a wide degree in terms of prerelease programming and resources provided
(e.g., money and transportation) to inmates before and during release (Austin, 2001), but it
is not uncommon for an inmate to have an experience similar to that described by Richards
and Jones (1997; see also Richards, Austin, and Jones, 2004):

These men walked out of prison wearing old, worn out prison uniforms,

carrying a cardboard box containing their personal belongings, with $5 gate

16.  We again make the admission that most reincarcerations in the current analyses were for technical
violations. This fact does not, however, preclude the possibility that these technical violations were a
result of being unprepared for reentry (e.g., inability to find employment or drug use to cope with stress).
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money in their pockets. ... Some of these men, particularly those who served
a long time in the penitentiary, had not been required to pay rent, purchase
food, or look for employment in years. The problem was that they had not

been properly prepared for release from prison. (pp. 10, 12)

It should come as no surprise, therefore, that parolees often cannot meet the relatively lofty
goals of their parole requirements. Several structural impediments are in place that make
it difficult, if not impossible, to maintain a conventional lifestyle after institutionalization.
Finding employment is a particularly difficult requirement for parolees to meet (Richards
et al., 2004)—especially with the stain of a criminal record warding off potential employers
(Pager, 2007). The broader point is that whereas a technical violation could represent a
serious form of misconduct, it also could indicate an issue that would do little to jeopardize
public safety while thwarting plans for overcrowding reduction or budget savings.

Travis (2005) identified reintegration as the product of both the individual reentering
society as well as the social context into which he or she has been released. To be sure,
an emerging body of literature is indicating that ecological factors (e.g., concentrated
disadvantage) play an important role in reoffending (Gottfredson and Taylor, 1986, 1988;
Kubrin and Stewart, 2006; Mears, Wang, Hay, and Bales, 2008; Reisig, Bales, Hay, and
Wang, 2007). This body of research also is notable for uncovering a differential impact
of ecological factors on minorities (Kubrin, Squires, and Stewart, 2007), which assumes
a particular importance given our findings on Native American offenders. Additionally,
some support exists for the idea that community treatment programs that are high in
therapeutic integrity may ease the transition process and lead to a reduction in recidivism
(Lowenkamp, Latessa, and Smith, 2006). Unfortunately, the social services that are so vital
to successful reintegration often are unavailable in the disadvantaged areas where they are
needed most (Hipp, Jannetta, Shah, and Turner, 2011; Hipp, Petersilia, and Turner, 2010).
Our findings confirm the need for a reinforcement of the link between prerelease preparation
and postrelease supervision (Travis and Lawrence, 2002). Although we lack information
on the exact location offenders returned to, it is plausible that the conditional release from
prison group was placed at a disadvantage in linking up with social services because of

inadequate preparation for release.

Implications
The lessons learned from Montana begin with the idea that early release from prison
specifically produces several unforeseen consequences beyond that of reducing correctional

populations.'” Yet our research should not be taken to indicate a requirement for offenders

17. The MDOC made several adjustments as a result of the preliminary findings of the early release
procedures. An overall change in placement philosophy put more offenders under community
supervision and less behind bars. Indeed, although the total supervised population increased by
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necessarily to serve the totality of their sentences. Nor does it advance the idea that an
increase in incarceration and its severity would increase public safety. What we argue is that
both short-term and long-term processes designed to alleviate correctional strain need to be
viewed from a reintegration perspective. To that end, we offer three broad and interrelated
implications based on the findings of the current analyses.

1. Early release as a short-term fix. It would be unwise to suggest that early release
procedures should be done away with entirely. Immediate pressures on the U.S. correctional
system may produce disastrous consequences for the safety of inmates and correctional
officers if they are not ameliorated quickly (but see Franklin, Franklin, and Pratt, 2006).
Furthermore, budget deficits have left administrators with few alternatives. The challenge,
then, is to provide correctional officials with the best possible information going forward.
In the most general sense, we join previous scholars (Austin, 1986; Sims and O’Connell,
1985) in stressing that early release mechanisms should be conceived of as only a short-term
remedy for a long-term problem.

Montana, in particular, experienced a significant increase in the annual 3-year
recidivism rate of releases as a result of the early release program. Thus, although the
procedure solved the initial dilemma, it created additional correctional quagmires down
the road. Guided by the next two recommendations, correctional administrators need
to couple emergency short-term relief procedures with more long-term strategies for
dealing with fluctuations in prison admissions and budget availabilities (Blumstein, 1988).
Although this approach includes the need for better projections based on demographics in
addition to emergency management planning, it also requires administrators to examine
the relationships between prison (re)admissions and effective parole and reentry policies.
Short-term emergency release procedures can be successful, but our research indicates that
more attention needs to be paid to the transition process from both a supervision and a
reintegration perspective.

2. Reconsider the nature of parole. The major functions of parole are twofold—it
can be conceived of as a discretionary release mechanism or as postrelease supervision for
ex-offenders. The current analysis has implications for both functions. First, evidence of
success (i.e., higher survival rates) was found for the cohorts that were selected for release
from prison via traditional parole. Indeed, only 30.2% of traditional parole releases from

a secure facility failed within a 3-year period. Our findings support the contention that

approximately 20.0% since FY 2004, the percentage of offenders in hard cells dropped from 22.0% in FY
2004 to 18.9% in FY 2008. Additionally, DOC Commitments are now eligible to be placed on direct
community supervision (similar to probation), whereas prior to 2003, they were only placed in prison,
prerelease, or intensive supervision. Finally, conditional release is still employed but only for the DOC
Commitments supervised in community programs. During the past 5 fiscal years, the MDOC reported
that only 35.0% of these conditional releases have returned to prison—a finding that is consistent with
the current analyses in regard to the initial early release cohort from community settings. Overall, the
3-year return rate to prison in Montana dropped from a high of 47.0% in 2003 to 44.0% in 2005
(Montana Department of Corrections, 2009).
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success on parole is increasing in some jurisdictions (Austin, 2001), and they suggest that
an increase in parole grant rates may do little to increase the rates of criminal behavior
(Wilson, 2005).

Second, in Montana, more than 50% of prison admissions are parole violators, which
parallels a national trend of an immense growth in parole violations during the past
20 years (Blumstein and Beck, 1999; Travis and Lawrence, 2002). Austin (2001) argued
that the large variation in parole violations in the United States is caused by diverse policies
among states in the imposition of technical violations specifically. To be sure, some states
such as California return a sizeable proportion of parolees to prison for reasons other than a
new arrest or conviction (Hughes, Wilson, and Beck, 2001). Nearly all the ex-offenders (early
and traditional released) within the current study were returned for technical violations;
yet significant differences existed across the groups that resulted in early release offenders
being more likely to return to custody. Although the commission of a new crime clearly
necessitates a strong formal response, relatively minor violations (e.g., failure to report and
failed urinalysis) could be handled less punitively. Instead, a system of graduated sanctions
could be created that resorts to reincarceration as a last option for repeat violators (Travis
and Petersilia, 2001; see also Makkai and Braithwaite, 1994).'® Such an approach is likely
to reduce correctional populations as well as the costs associated with reincarcerating ex-
offenders (Travis and Lawrence, 2002), and potentially it could provide more options and
guidelines to parole officers that are charged with managing the extra burden of early release
offenders.

3. Prepare for reentry. The preceding suggestion comes as part of a broader argument
to overhaul the parole system (see Travis and Petersilia, 2001). Rather than focus on parole
as an extended sentence of supervision for offenders, it could be conceived of as a managed
reentry mechanism with an explicit focus on successful reintegration. The number of ex-
offenders who are released back into communities without any sort of supervision (and,
thus, no support for successful reentry) is increasing. More than 100,000 offenders had
unconditional releases in 2000, with a few states releasing more than half of prisoners without
supervision requirements—some of which directly from maximum-security institutions
(Austin, 2001; Travis and Lawrence, 2002). Although clearly a lack of supervision could
potentially miss the opportunity to detect new crimes on the behalf of ex-offenders, it also
neglects the possibility of preventing future transgressions through better preparing inmates
for a successful transition back into society.

Our research indicated that the early releasees from prison may have not been adequately
prepared to reenter society, with the expedited release likely the epitome of instances in

which prisoners are unaware of their discharge date (Richards and Jones, 1997). Reentry

18. Itis likely that offenders, often upset at having their parole revoked for minor violations after “doing
good” otherwise, would be supportive of such an approach as well (see Richards et al.,, 2004: 253).
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should thus begin within prison walls through specific planning for each offender.!” After
discharge, a system of managed reentry could “seize the moment of release” (Travis, 2005)
by providing ex-offenders with the support needed to perform simple but necessary tasks
such as obtaining an identification card. The system should be front loaded, with the bulk
of services concentrated within the first 6 months of release (Petersilia, 2003) and should
provide offenders with the opportunity to accomplish several requirements (e.g., housing,
employment) in one location (Travis, 2005). Additionally, the opportunity for individuals to
“graduate” from parole early would assure that resources were reserved for the ex-offenders
most vulnerable for a return to crime (Petersilia, 2007).

Early release procedures will undoubtedly become more commonplace in corrections
as a means to overcome budget shortfalls and prison crowding. It is therefore necessary that
precautions be taken to ensure that offenders are fully prepared to succeed after reentry
into society. A full appreciation for the complexities of early release from a reintegration
perspective could indeed serve to save money and correctional space while increasing public
safety through the reduction of future offenses. It also could lead to additional benefits such as
decreases in child abuse, family violence, and community disorganization (Petersilia, 2001),
and it would create an opportunity to save considerable time and money to treat social ills
through the offender population (Travis, 2005). Indeed, offenders represent a significant
cross section of individuals in need of health care, childcare, and general counseling and
treatment. Perhaps most importantly, it could challenge the idea that even three decades
later, we still do not know what works in reducing recidivism. All eyes will turn to California
and states in similar situations to observe the outcome of various responses to the budget
and spatial crises in corrections. In short, the manner in which these states choose to handle
early release now could produce consequences that would reverberate off correctional walls

for years to come.
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What is my left hand doing?

The need for unifying purpose and policy in the criminal
justice system

Megan Kurlychek
University at Albany, State University of New York

Sometimes when reading research in my field, I am reminded of an old saying that
goes something like this: “Your left hand doesn’t know what your right hand is
doing.” Indeed, I am sure many of us who work within or study the criminal justice
“system” can relate to this saying. Although the term “system” (deriving from the Greek
root synthithemi, meaning “I put together”) implies a network of parts put together to work
toward a common goal, it often is the case in the criminal justice system that the parts are
in conflict rather than in unison—at times working independently from one another and
at times working in direct opposition. Indeed, even when the parts do become aware of one
another, as Wright and Rosky (2011, this issue) note with the idea of thermodynamics, the
right hand may serve only to slap the left hand, thus thwarting its efforts.
Although a formal discussion of the opposing philosophies of justice is beyond the
scope of this essay, as a brief introduction to the insanity that surrounds these conflicting

missions, I provide a summary of the most commonly cited goals of criminal justice:

1. To provide “just deserts,” meaning the appropriate punishment for an offense
committed.

2. To incapacitate the most dangerous or “risky” offenders to protect society from their
potential future crimes.

3. To rehabilitate offenders into law-abiding citizens, thereby making it safe to return
them to society.

4. To restore victims and communities to the greatest extent possible to their precrime

status.
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Add to this list of overarching goals the immediate day-to-day struggles of system actors
such as collecting the accurate information upon which to make decisions, managing risky
populations in overcrowded and underfunded conditions, and navigating the bureaucratic
red tape stuck to every turn, and one still can only begin to understand the conditions under
which correctional, probation, and parole officers attempt to create order and purpose.

And if the system seems confusing to its workers, imagine the conundrum faced by its
clients. Are they being punished or rehabilitated? Do they need protection from a system
that is out to get them, or do they need to trust system workers who are there to help them?
And perhaps, most importantly for the study and discussion at hand, is the parole officer
there to help them navigate the difficulties of reentry or merely to catch them for every
mistake made?

I begin by highlighting these various and confusing purposes of justice, particularly
the function of parole, because I believe this paradox to be at the heart of the problem
highlighted in the research by Wright and Rosky (2011). As a reminder of the starting
point, I provide a brief summary and my interpretation of the findings of this study.
Wright and Rosky examine early release policies in Montana that were developed to reduce
prison overcrowding. However, rather than reducing overcrowding, the findings suggest
that the policy might only serve to increase recommitments to prison as the early release
group was found to be twice as likely to “fail” as the group with an on-time release from
prison.

It is important to note that for this particular study by Wright and Rosky (2011), a
failure was defined as recommitment to custody and not as a new arrest. Indeed, all four
groups in the sample (traditional prison release, early prison release, traditional community
release, and early community release) were equally as likely to experience a new arrest
(approximately 5% of each group). Thus, the difference in “failures” was entirely driven by
recommitments to prison for technical violations of parole.

This crucial finding is in my mind the most prominent takeaway message of the
Wright and Rosky (2011) study for several reasons. First, it is clearly contrary to the
proposed argument that early release leads to an increase in crime because it sends a message
to offenders that they will receive an easy sentence (e.g., reduced deterrence). If policies of
early release really sent this message to offenders, the study would find those released early
to be committing new crimes at a rate higher than the other groups, not merely committing
technical parole violations. Second, it shifts the primary question—and thus the potential
answer—raised by the study. Specifically, the question at hand becomes not one of why
releasees commit new crimes but of why the group released early from a prison setting was
more likely than the other three groups to be recommitted for parole violations. In response

to this question, I propose three plausible explanations:

1. The early release group was less prepared to succeed on the outside and therefore

actually did “fail” on parole more often for technical reasons such as an inability to find
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employment, unsatisfactory housing arrangements, and failure to report to the parole
officer.

2. The parole officers did not agree with the early release decision and are “correcting”
what they consider an error in another part of the system by quickly returning these
releasees to prison (e.g., system thermodynamics as posited by Wright and Rosky).

3. The early release group was placed under more scrutiny by parole officers because of
their status and perhaps because of public pressure, thus leading to the revocation of

parole for even the most minor infractions.

Clearly, the first explanation is the only true measure of offender behavior, whereas the
second is a pure measure of “system” behavior. The third then offers a possible combination
of offender behavior, system actor behavior, as well as extending to pressures (real or
perceived) from outside the system itself. Although it is impossible from the Wright and
Rosky (2011) article to disentangle what portion of the failures might be related to any one
cause, my hunch is that all contribute to the final outcome. Thus, any policy designed to
reduce “failures” must incorporate components of all. I offer some thoughts and suggestions

related to each explanation in the subsequent discussion.

Offender Behavior: Preparing for Reentry
If the finding is driven by true behavioral differences—that is, offenders in the prison
early release sample were more likely than others to behave in a manner that required
the revocation of parole—then why, one might ask, did the early release group from
the community setting not suffer the same fate? Here, 1 offer two thoughts. First, the
community group starts off less disconnected than the prison group. That is, they are living
in a community setting with at least some connections to society. As a result, there is less of
a divide to be crossed to reintegrate into a society.

Second, Wright and Rosky (2011) inform the reader that 78% of the community
sample comes from prerelease centers. Although they do not offer a full explanation of a
prerelease center within the article, the Montana Department of Corrections describes it as

follows:

“A facility in the community designed to ease the transition of an offender
from a correctional institution to living independently in the community while
providing treatment, education, counseling, job training and placement, and

transitional living opportunities.” (Montana Department of Corrections)

Thus, although the community early release sample was indeed released prior to the
full expiration of their sentence, according to Wright and Rosky (2011), it seems that for
most, their experience immediately preceding release was one directly aimed at helping

them succeed on the outside.
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Clearly the notion of preparation for reentry is not a novel one. Much research indicates
the importance of keeping ties to the community whenever possible and offering prerelease
services to assist with reentry (BI Incorporated, 2002; Cook, 2000; Fulp, 2001; Petersilia,
2003; Seiter and Kadela, 2003; Travis and Petersilia, 2006). However, not only are these
suggestions often not taken, when they are taken, they often are done so in piecemeal
fashion. For example, one facility may experiment with a new aftercare program or one
jurisdiction might open a new halfway house targeting a specific type of inmate. It is rarer,
however, to see such efforts incorporated into any systemic model of reform. As reported
by Petersilia (2003), our nation has indeed taken the opposite approach by continually
reducing prison programming. Recent estimates suggest that less than 35% of state prisoners
receive educational services, less than 30% receive drug or alcohol treatment, and only
approximately 12% receive any prerelease services.

At this point in the Wright and Rosky (2011) study, however, we reach another
illogicality. If prerelease preparation and reentry services are important, why do the offenders
in either of the community samples (traditional or early release) fair worse than the traditional
prison releasees in terms of technical parole violations? Could it be that serving a longer
prison sentence is truly a deterrent? If so, one would think this group also would commit
less crimes than the others, but they do not. Here, then I turn to look for answers in system,

rather than in offender, behavior.

Parole Officer Behavior: Helping or Hindering?

The concept of parole has traditionally encompassed both the decision to release a prisoner
and the function of supervising the offender for a given period of time after release. The
first component—the authority to release—is particularly relevant to the idea of system
thermodynamics. This idea proposed by Walker (2006), suggests that when one hand of
the system makes a decision that the other does not agree with, ample room exists for
correction. For example, if a police officer makes an arrest, the district attorney does not
need to bring the case to trial or may alter the initial charges. If the case is brought to trial,
a conviction may not occur, plea bargains can further alter the charges applied, and/or a
judge may give a sentence that deviates from the average or normative sentence for the given
offense (Kramer and Ulmer, 2002). Furthermore, if a sentence is given that is considered
too lenient or too harsh, correctional system workers and parole officers have traditionally
had mechanisms to “correct” this sentence (Champion, 2005).

The implication here is that if the parole officer feels his or her authority has
been circumvented in the release decision by another decision maker, the officer has an
opportunity to regain authority through the discretionary use of parole violations. If this is
the case, it would mean that the early release sample is not necessarily performing worse than
the on-time release sample but that the officers are more likely to recommit the prerelease

group for a behavior that they would overlook for an offender that served a greater portion
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of his or her sentence. I suggest that this issue may indeed be why the on-time prison
release group faired the best of all groups in the sample. Moreover, with the increased
ability to monitor parolees with advanced technologies such as electronic monitoring and
the greater use of drug testing, Kleiman (1999) noted that parole officers now have greater
power than ever to detect parole violations and to increase the rates of revocations when
desired.

Another consideration of system behavior strikes more at the heart of the mission
or philosophy of parole. For a moment, let us consider the origins of modern-day parole
most often traced to the work of Alexander Maconochie at the prison on Norfolk Island
in the mid-1800s. Maconochie is noted as a humanitarian who believed the purpose of
prison should not be just punitive but rehabilitative as well. The system of “marks of
commendation” he created allowed prisoners to progress through stages on their way to
earning release. For example, in this system, the inmate progressed through stages from
complete confinement, to work on a chain gang, to freedom to work in the community
during the day. Finally, after earning the ticket of leave, the offender was provided with a
small piece of land to farm and a home in which to live (Morris, 2002). Not surprisingly,
this model met with great success and the stigma of “ex-convict” was replaced with the
historical notion of “Maconochie’s Gentlemen.”

Although originally popular and copied in both Europe and America, this model of
parole was later greatly abandoned as it was viewed as too lenient. Over time emphasis
shifted from helping the offender succeed in society to protecting society from the offender.
Today parole officers must balance the two potentially conflicting objectives of reentry and
law enforcement (Travis and Petersilia, 2006): the first still clinging to its historical roots,
and the second stemming from the more recent “get tough” approach to crime. The parole
officer is then faced with a paradox of potential actions. Although he or she might want
to assist a releasee in finding housing, employment, and other social services to help the
releasee succeed as a free citizen, the parole officer maintains the authority to take the same
liberties away.

Great differentials exist between jurisdictions regarding the emphasis placed on these
conflicting goals and, I would assume, even within a jurisdiction between individual
officers. Without clear mandates of which philosophy is to prevail, the practice of
parole becomes subject to individual and situational pressures. So, as with the needed
connections between institutional and reentry programming, again evidence of a needed
connection is evident. Here, it is between the directive of parole and its actual practice.
If early release policies are truly to reduce overcrowding, their mission must be clearly
communicated to officers, and strategies must be taken to enmesh this policy within the
greater mission of corrections—and not just parole. In the following section, I further
argue that this system integration of mission, purpose, and programming becomes even
more important when considering the public eye under which the criminal justice system

operates.
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Reentry in Context: Preparing the Public

Although the third explanation offered encompassed some aspects of both offender behavior
(e.g., minor behaviors that may be subject to parole violation) and system behavior (e.g.,
readiness of parole officers to revoke parole at the slightest infraction), the impetus, or
motivation, for this proposed synergy actually lies in pressures imposed from the outside:
the environment to which the offender returns and the social pressures under which the
parole officer functions.

For an instant let us put reality aside and assume that an offender has been adequately
rehabilitated and prepared for reentry. Now, continuing on our fictional journey, let us
assume that the mandate of parole has been redefined to emphasize assistance rather than
enforcement and that all parole officers fully abide by this new mission. Even in this alternate
reality, now ask yourself what success would an offender meet if returned to a world trained
by the media to fear him or her and populated by obstacles to obtaining even the basic
needs of survival such as housing and means to earn a living? This issue clearly brings us
back to the world in which we live.

As Wright and Rosky (2011) rightly note, early release policies have not been popular
with the public. The American public has to a great extent been taught to “fear” crime
and the “criminal” (Zimring, 1998; Zimring and Hawkins, 1999). Fear of the offender is
transformed from fiction into fact through the enactment of policies that serve to “protect”
the public by restricting opportunities for those with a criminal record. Restrictions range
from housing and employment to qualifying for student loans and even the right to vote.
Such obstacles appear like land mines along the path to reentry. Their detonation leads to
loss of opportunity and liberty to those who fall victim.

Interestingly, even amidst the media’s campaign of fear, several recent public opinion
studies suggest that when educated about policies, the American public is willing to embrace
strategies that serve to lessen crime through rehabilitation and reintegration of offenders
(Applegate et al., 1996; Doble Research Associates Inc., 1994, 1995; Nagin, Piquero, Scott,
and Steinberg, 2006). Education campaigns are frequently used to warn the public about
enhanced penalties for certain crimes or about the dangers of drinking and driving, drug,
and even tobacco use. Why not employ such strategies to educate the public about the
truths of effective crime reduction? Just as worker buy-in is important for a system strategy
to be effective, public buy-in is important for achieving policy and funding support from
local and state governments. After all, if public fear or crime served as the impetus for much
of the get tough movement, perhaps public education and awareness of truly effective crime
prevention and control strategies could provide the needed catalyst for a new and more

successful societal response to crime.

Maconochie’s Gentleman: May | Shake Your Hand?
What would it take then for early release policies to be excepted and effective? What I

suggest here is that it would take more than even the “best” early release policy. It would
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take a system effort to decide that “correcting” and not just “punishing” is a true mission
of the system. It would take a realization that, as best put by Jeremy Travis (2002), “they
all come back.” Therefore, a viable purpose for the system is preparing offenders from the
very beginning of their experience with the system for that ultimate day when they are
returned to the community. Such a strategy would require buy-in from all hands of the
system—{rom prosecutor and judge to correctional and parole officers to reentry workers.
Moreover, it would take educating and preparing the community for their return as well.
Early release would then not be so much “early” but anticipated and planned. It would
be a system more like that originally proposed and practiced by Maconochie in which
felons once disconnected from society earned a true second chance and gained a meaningful
role.

Thus, I will end with another popular saying. It goes like this: “Those who do not
learn from history are doomed to repeat it.” I propose here that sometimes what we learn
from history, particularly that experience on Norfolk Island, is that history is occasionally

worthy of repeating.
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More than just early release

Considerations in prison reduction policies

Susan Turner
University of California, Irvine

Current Crisis in Corrections

Correctional expenditures are attractive targets for state belt tightening in today’s uncertain
fiscal times. Efforts to curtail spending are being contemplated by some states and
implemented by others. One set of options focuses on achieving operational efficiencies,
for example, by closing prisons, reducing staff, and curtailing services and programming,.
Other strategies are focused on the “back end” of the system—reduction in sentence
lengths through earned credits or good time, as well as changes to reduce revocations for
probationers and parolees. Strategies may even be implemented at the “front end” of the
system, diverting offenders to county- rather than to state-level institutions, or changing
felonies to misdemeanors in an attempt to reduce prison admissions. States are grappling
with which options to use but often without enough information to make informed decisions
in terms of expected impacts, costs, and benefits. The scale of the problem and the desire
for solutions are reflected in the recent solicitation by the National Institute of Justice for
a national evaluation study on prison closings and alternative strategies employed by state
correctional systems for dealing with massive state budget shortfalls (National Institute of
Justice, 2011: 4).

The article by Wright and Rosky (2011, this issue) provides us with a study to help
fill the information void. These authors examine an early release program for releasees from
prison and community correctional facilities placed on conditional release or on traditional
parole. The findings indicate that offenders released early, “particularly for those released
directly from prison, may have exacerbated the financial strain problem in Montana as a

result of increased recidivism.” As Wright and Rosky note in their conclusions, all eyes will
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be turned to California and other states in similar positions to determine how they fare in
these desperate financial times.

Californians are living in interesting times, as the expression goes. With the recent
U.S. Supreme Court decision requiring the state to reduce the prison population by more
than 30,000 (Brown, Governor of California et al. vs Plata et al., 2011), earned release, or
“enhanced credit earning” as it is called in California, is one of several options in the state’s
correctional policy toolkit. This policy essay highlights several key issues faced, not only in
earned release but more broadly as states grapple with overburdened state prisons. I consider
a focus on “risk” and structured decision making as well as on its relationship to “stakes,”
the use of “earned” benefits for inmates and moving the problem “down the road”—which
is similar to the concept of “criminal justice thermodynamics” discussed by Wright and
Rosky (2011).

Risky “Risk”

Risk assessment most often is conducted to determine who poses better or worse risks for
recidivism. Actuarial tools have been used since the early decades of the 20th century and
have shown to be superior to pure “clinical” predictions for the past 60 years (Egisdéttir
etal., 2006; Meehl, 1954), although as outlined in the subsequent discussion, practitioners
often are resistant to the use of actuarial tools (Harcourt, 2007). In the past 20 years, the
Risk, Needs, and Responsivity (RNR) approach (Andrews et al., 1990; Andrews, Bonta, and
Wormith, 2006) garnered support for the delivery of correctional resources. In this model,
offenders who are at the highest risk of recidivism and have the greatest criminogenic needs
are targeted for treatment and services, using methods that are tailored to the learning style
and ability of the offenders. This approach has a natural appeal in today’s environment,
where resources are stretched and agencies need to determine how best to allocate scarce
resources. The concept is simple; however, the execution can be challenging.

The California Department of Corrections and Rehabilitation (CDCR) embraced
the concept of RNR as integral to their California Logic Model, which was developed
in 2007 with the assistance of a national panel of experts (California Department of
Corrections and Rehabilitation, 2007). This model prescribed the assessment, treatment,
and service provision for offenders during their time incarcerated and while on parole.
One major component of the model was the use of a risk tool. In late 2007, the CDCR,
in collaboration with the University of California, developed the California Static Risk
Assessment (CSRA), which was modeled after a tool developed in Washington State that
primarily used information on prior convictions and supervision violations recorded in
official records—static factors (Turner, Hess, and Jannetta, 2009). For the first time, the
CDCR began to contemplate wide-scale policy decisions and practices that were based on
actuarial “risk” of reoffending rather than ones that were based solely on offense (either
current or prior). Four lessons from the adoption of a risk-based approach are instructive,

however, and highlight the “risk” of using risk prediction in reducing prison populations.
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By their very nature—predicting human behavior—risk instruments are not perfect.
Some offenders may be predicted to recidivate and do not; others are predicted to remain
crime free and recidivate. Most tools (including the CSRA) fall into a range of accuracy
that borders on moderately predictive. For example, Yang, Wong, and Coid’s (2010) meta-
analysis of risk assessment tools for violence found tools ranged between area under the
curve of 0.65 to 0.71. In other words, the score of a randomly chosen “recidivist” is higher
than that of a randomly chosen “nonrecidivist” approximately 70% of the time—Dbetter
than chance but not 100% accurate. And, as Skeem and Monahan (2011) pointed out,
we may be reaching a point of diminishing returns in instrument development (p. 41).
With validated tools, we can estimate the numbers and kinds of errors that risk tools make.
However, nonperfect tools serve as fuel for politicians, law enforcement, and others who
fear that public safety is compromised unduly by anything but a near-perfect tool. However,
it is unrealistic to expect this level of accuracy in currently available tools.

Closely related to accuracy is a perception that “low risk” is synonymous with “no risk.”
California is known for having the highest recidivism rates in the country. Approximately
two thirds return to prison within 3 years after release, primarily for violations of parole
(California Department of Corrections and Rehabilitation, 2010). The CSRA divides
offenders into five risk categories, including low, moderate, and high risk for drugs; high
risk for property offenses; and high risk for violent offenses. In the “low-risk” group,
approximately 48% are arrested for a felony offense within 3 years of release. This finding
stands in contrast to greater than 80% rearrest rates in the high-risk groups (Turner
et al., 2009). Although low-risk offenders are clearly less likely to recidivate than high-
risk offenders (by definition), prison reduction policies that target “low risk” cannot be
a silver bullet for reducing recidivism to zero. This finding was evident also in the more
than 30% return-to-prison rates for low-risk offenders in the Wright and Rosky’s (2011)
article.

Incorporating risk-assessment tools into correctional practices often requires replacing
(or at least integrating) a traditional “clinical” approach to offender supervision with a tool
that may not be welcomed initially. In California, the CSRA was incorporated into a parole
violation decision-making instrument (PVDMI), in which an offender’s risk score (low,
moderate, or high) and severity of violation (categorized into four levels of seriousness)
was used to define a recommended response for parole agents. Thus, low-risk parolees
and low-seriousness violations were to receive lower level responses, with revocation to
prison reserved for the higher risk, more serious violations. The implementation of the tool
resulted in substantial override and underride responses by the parole agents, often because
of concerns about availability of treatment resources. However, a recurring theme by agents
was their distrust of a risk tool that replaced their field experience for making case decisions
(Murphy and Turner, 2009). Difficulties of agent “buy-in” of a parole decision-making tool
also was reported by the developers of Ohio’s parole decision tool (Martin and Van Dine,
2008).
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Perhaps the most bedeviling aspect of incorporating risk into correctional decision
making is its relationship with “stakes.” In fact, one might argue that the two often are used
interchangeably when they mean different things. For example, in the article by Wright
and Rosky (2011), they indicate that the early release program selected offenders deemed
to be “low risk”—with the “main qualification being that their crime was not of a violent
or sexual nature.” These authors note also that these offenders could be “considered to pose
a lesser threat toward the members of society as they are mainly composed of nonviolent,
drug, and property offenders.” But are nonviolent drug and property offenders low risk?
Or, are they more correctly identified as “low stakes?”

Analyses conducted by the CDCR on a 2005-2006 cohort of released prisoners found
that offenders identified as being serious or violent recidivate at a lower rate than nonserious
or violent offenders. Within the first year of release, approximately 50% of the nonserious
or violent offenders return to prison versus 44% of serious or violent offenders (CDCR,
2010). In addition, sex offenders had slightly lower officially recorded recidivism rates
than non-sex offenders. These findings are not unique to California—Wright and Rosky
(2011) too found that a prior theft or nonviolent conviction increased the likelihood of
recidivism.

In reality, policies that aim to reduce prison populations may pit “stakes” and “risks”
against each others. The RNR principle suggests policy decisions that focus resources on
the higher risk; yet the public may demand high levels of supervision for certain “types”
of offenders (such as sex offenders), regardless of the risk the individual parolee may pose
to the community. The “stakes” to the agency for potential crimes committed by certain
offender groups may outweigh concerns about effective targeting of resources and money
for optimum crime reduction.

California’s nonrevocable parole program (NRP) is an example of a policy that,
although ostensibly targeting lower risk parolees for placement on a form of summary
parole, incorporated “stakes” into the screening criteria for eligibility. Nonrevocable parole
was one of several policies designed to reduce California’s prison population as part of
SBx3-18, which went into effect in California in early 2010. By removing lower risk
parolees from routine parole supervision, the Division of Adult Parole Operations hoped
to refocus resources on higher risk parolees, providing them with needed services and
programs, which is consistent with an RNR approach. Parolees on NRP are unsupervised
by parole and subject to law enforcement search and seizure but cannot be returned to
prison for parole violations. High-risk offenders, identified by the CSRA, are not eligible
for the program. In addition to risk, however, offenders also are not eligible if they have a
current or prior violent or serious conviction, are sex offenders, or are members of a prison
gang—in other words, high-“stakes” offenders. Although findings on the impact of NRP
on recidivism comparing similar parolees who were on routine parole are not yet available,
two aspects of the implementation of NRP are noteworthy. Despite the incorporation

of both “risk” and “stakes” into the eligibility criteria, NRP was vociferously criticized
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particularly by law enforcement (Blankenstein, 2010), and fears about increased crime and
pressures on local law enforcement were reported by the media (Hernandez, 2010; Johnson,
2010). Second, original estimates of between 20,000 and 25,000 offenders being eligible
did not materialize. Instead, about half the original estimate (or approximately 12% of the
entire parole population) are currently on NRP (CDCR, 2011), possibly reflecting “stakes”

constraints on a risk-based approach.

Earned Early Release

Early release is perhaps the most frequently discussed policy for reducing prison populations
quickly and is the policy option evaluated in the article by Wright and Rosky (2011). They
discuss briefly the possibility that increased recidivism in their study might be the result of
the reduced deterrent effect of a reduction in time served. Despite prior research suggesting
this might be the case, Wright and Rosky offer another explanation for their findings—
that offenders were “thrust back into society with little time to prepare for reentry.” This
explanation suggests that “early release” may be a more complicated concept than first meets
the policy makers’ or the public’s eye.

Could early release, if done differently, actually assist offenders in their reentry? In
California and elsewhere, “earned early” release may actually hold promise in preparing
offenders for return to the community. In California, eligible offenders can earn up to 6
weeks each year off their sentences if they achieve certain educational and programming
milestones. The earned credits are viewed as incentivizing inmates to participate in
rehabilitative programs that, in turn, should reduce recidivism after release from prison.
In California, the earned credit approach is consistent with a recommendation by the
California Expert Panel (as discussed previously) and was developed to be in line with
evidence-based practices.

However, reasoned discussions about early release often are overshadowed by fierce
opposition based on beliefs. As experience in Wright's own state of Montana, California,
and elsewhere has shown, early release often is maligned by the media and politicians as
irresponsible practice. Malcolm Young (2010) discussed recently the sobering experiences
in Illinois with shuttering early release programs as a result of the inaccurate portrayal of the
policy and political pressure, which have lead to increases in the state’s prison population.
As Young (2001) stated, “politicians in Wisconsin and Illinois are hardly alone in their
adherence to the notion that public safety depends on the convicted criminal serving
every day of a prison sentence.” The irony of the situation is that, as Young pointed out,
sentence lengths in laws are not based on research showing what is necessary to punish
an offender or protect the public (and states are not consistent in their punishments for
the same offense) and the sentence a judge imposes is not often based on a “fine line”
determination of what will protect the public (Young, 2011). It may seem disingenuous to
actack early release without also questioning existing sentencing structures. However, add to

the opposition rhetoric the difficulties in rolling out programs, in which calculation of credits
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can be confusing, as in California (Stanton, 2010), early release programs face enormous

challenges.

Moving the Problem on Down the Road

In their discussion of study findings using the concept of thermodynamics, Wright and
Rosky (2011) suggest that the early release of inmates can unintentionally shift the burden
of overcrowding from an institutional setting to a community supervision setting. They note
that it is unclear with their findings to what extent increased recidivism for early releases
was a result of offender behavior or attributed to adjustments made by parole officers in
their treatment of violations, given increased workloads.

Thermodynamics can take an even more dramatic and direct form in the shifting of
responsibility for certain correctional populations from the state to the “locals.” California is
engaged in this bold policy experiment, which is referred to as “realignment.” Realignment
is not a new idea in the state; prior policy shifts from the state to counties have
occurred in recent history (realigning mental and health and other social services in
the 1990s) (Misczynski, 2011). However, given the current fiscal climate in the state,
coupled with the recent U.S. Supreme Court decision requiring a decrease of more
than 30,000 inmates in state correctional facilities, realignment in corrections is now
front and center in the state. California’s governor signed into law AB109 requiring,
among other changes, to have low-level offenders serve sentences in local jails, rather
than in prison, allowing offenders to be closer to needed education and drug treatment
services. Also included is the devolving of parole supervision from the state, to the
counties, which also would reduce prison populations by preventing revocations to prison.
Opponents call for more prison building and shipping more inmates out of state (California
currently has 10,000 inmates housed in private prisons out of state) (Dolan, 2011).
Local support exists for the move by county sheriffs, who are responsible for the county
jails—however, they cannot house state offenders without sufficient funds to do so. Such
a major realignment is guaranteed to place new pressures on local counties, in terms
of both housing inmates and assisting them with services needed for their successful

reentry.

Conclusions

Whatever states do to reduce overcrowding, they must take into account findings from
Wright and Rosky (2011) about offenders needing to be prepared for reentry. As part of the
solution, as these authors suggest, states may need to think carefully about the responses
to minor violations of parole, reserving revocation to prison as a last option. Wright and
Rosky also suggest additional prerelease planning and intense services upon initial release as
ways to ensure offenders are better prepared for reentry. However, as I have discussed, savvy

policy makers must be prepared for the pitfalls that accompany policies to reduce prison
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population—how to deal with offender risks versus stakes, deterrence versus rehabilitation,
and state versus local incentives and investments in the problem. We all live in interesting

times.
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The cattle call of reentry

Not all processes are equal

Faye S. Taxman
George Mason University

ith budget crunches capturing the attention of state and local governments,

the affordability of long prison (jail) sentences is being questioned. States

have taken daring steps to use early release tactics, with the expectations that
such moves will both save money and reduce recidivism. Kevin A. Wright and Jeffrey
W. Rosky (2011, this issue) explored the impact of early release efforts in one state. Not
surprisingly, the results are disappointing in that those individuals who were released early
were more likely to recidivate than those who served their time. Wright and Rosky point to
several explanations, including the potential actions of parole officers and other attributes
covered under the umbrella of “criminal justice thermodynamics” where the mechanics of
the criminal justice system continue working in such a fashion to “backfire.” The findings of
this study are predictable—early releases are more likely to recidivate—and those thrust back
into society without preparation are doomed to fail. In this essay, I consider the importance
of the messages that are attached to different policy initiatives, the messages that basically
support the cattle call that “all things should work.” Unless we focus on the messages and
the “punitive culture,” most of our efforts will fail to reform the justice system or people

involved in justice environments.

Today’s Scenario

The state legislature declares that one strategy to reduce the budget deficit is to release
imprisoned drug addicts early and send the offenders to a residential treatment program.
The released prisoners are freed up to 18 months early on parole (or supervised release) and
placed in a treatment program. After the residential treatment, the person is mandated to

continue treatment in the community as part of supervised release with drug testing and
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monitoring. It looks like a win—win with less use of incarceration and better opportunities
to reduce recidivism and improve public safety.
What messages are associated with this early release policy?
Politician: We are saving money. Treatment is supposed to be more useful for addicts so we
might as well try this option.

Local community: We are saving money, and addicts should have not been incarcerated since
treatment is the better option. We will change lives by offering treatment.

Local law enforcement: Offenders are getting off easy, and we need to make sure they are not
using drugs and creating public safety problems.

Local probation office: Offenders are getting off easy, and we have to do more work to monitor
them; we need to make sure the public is protected with a no tolerance approach (one positive
drug test leads to some jail time).

Local treatment providers: Treatment is now recognized as a valuable commodity. But the
politicians have not given us significantly more resources to handle people who have legal
problems and are drug addicts. The funds are not sufficient, and they do not include
pharmacological therapies (e.g., naltrexone, suboxtene, and methadone) that are known to
be effective. We are being asked to do too much with not enough resources.

Offenders: We are getting out of prison early because the public does not have the funds to keep
us behind bars—they are making us go to treatment, but they do not really believe that we
need treatment. It is just a money thing. And we are given “nail ‘em and tail ‘em” supervision,
so we will shortly be back in prison.

The same policy can have different messages for various audiences, ranging from money
saving to more effective practices to the “right” type of punishment. And each interpretation
sets up different expectations depending on which message one believes (or hears). It is clear
that we cannot “win” reentry with such mixed messages and varied expectations.

Why does early release have null or little impact on reducing recidivism, as shown
by Wright and Rosky (2011)? Or for that matter, why does it seem that few correctional
policies or programs alter the recidivism trajectory for offenders? During the last 20 years,
we experimented with a variety of means to punish offenders, and in most instances,
we expect these experiments to “work” (reduce offending)—this applies to early release,
increased sentence lengths, decreased sentence lengths, boot camps, intensive supervision,
alternatives to incarceration, and so on. Yet seldom have our efforts generated the desired
results, and we express great disappointment that another program or idea did not lead
to the “promise land.” It may seem rhetorical to ask the question about why we expect
programs or policies to “work” (reduce recidivism), but raising this question might compel
us to look more closely at how and why we expect a policy or program to do the hard work
of impacting individual-level offending behaviors. In other words, if we reduce a prison
sentence and release someone early, why do we think this will result in reduced offending?

How can we get results? As a first step, we might consider the notion that the
punishment system (or the legal system in general) is an authoritarian process where the only
“input” that the accused has is through the defense attorney, if there is a defense attorney

(a resource that has been diminishing over time). This imperfect scenario means that the
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person is seldom involved directly in choosing a punishment, treatment program, and
setting (incarceration/community) that is appropriate for them or that addresses the factors
that contribute to criminal behavior. It reinforces the punitive culture, a culture that makes
it difficult for change to occur. In this era where the risk—needs—responsivicy (RNR) model
is recognized as a tool to address this gap, it is also necessary to recognize that the processes
we use to implement RNR in operational settings may be a determining factor in whether
a sentence or correctional program has an impact. That is, if we use the same old culture,
then we will get the same old results. We need to consider creating environments where
individuals involved in the justice system can change and where individuals who work in
the justice system can use the evidence-based tools of RNR and correctional programming.
Otherwise, we are creating inconsistent messages to the public, to the justice system, and to
the people in the justice system—these messages will neutralize the impact of evidence-based
techniques creating the thermodynamics that maintains the status quo.

In the following text, I highlight the rationale for involving the person (offender)
in the decision-making process to clarify the expectations at the individual level, and the
message as to the purpose and intent of the policy or program. Using the concepts of
communication and messaging, the failure to achieve results may have less to do with the
program’s content than with the degree to which the individual offender understands the
purpose of the programming, the link to his or her own behavior, and how he or she can
benefit from participation (ownership). Second, the manner in which we involve people in
the process is likely to have an impact on the lack of motivation to change or the ambivalence
attached to modifying one’s own behavior. Feeley (1992) illustrated how the “process is the
punishment,” and if we expect RNR and evidence-based programming to be effective, then
we need to override the correctional culture with one that supports individual change. Third,
the criminal justice policies and programs need to be based on theoretical interventions that
are designed to help the person to understand the steps involved in the personal change
process. These factors are directed at increasing the legitimacy of the programs and services
offered, while providing the important and critical linkages to helping individuals link their

own actions and behavior to the policies and programs to which they are exposed.

Offender’s Involvement in the Decision

The rationale for involving offenders in the sentencing, program assignment, or release
decisions has the potential to impact outcomes. Three theories—legitimacy and procedural
justice, contingency management, and shared decision making—can all contribute to the
different outcomes by outlining expectations and providing the person with more ownership
to their own behavior and/or outcomes. Each offers a mechanism to address offender
behavior that evolves from defiance or cynicism regarding the legitimacy of justice actors such
as police, probation/parole officers, judges, or others. Policies and practices emanate from

the mass incarceration (criminalization) movement, where violating offenders for parole
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and probation rules is commonplace. The inclusion of offenders in the decision-making
process is premised on addressing the culture and norms of the justice system. Although
the current system passively involves offenders (e.g., plea bargaining and choosing whether
to participate in a program), the associated process only serves to fuel more cynicism about
the system. Conversely, active involvement in the decision-making system is designed to

address how best to help the offender assume ownership for the outcomes.

Procedural Justice

In a series of work, Tom Tyler (2000, 2003) tested empirically the importance of procedural
justice or processes that promote the fair and equitable application of the law, particularly
in the area of law enforcement. A repeated theme is that police can increase their legitimacy
through the use of fair procedures, and that fair procedures seem to be essential to achieve
impacts on individual-level behaviors, even if the outcomes are arrest or other negative
events. That is, procedural processes shape people’s perception of whether they were treated
in a manner that they can reconcile as being fair, just, or appropriate. This perception is
important because it defines the experience and influences how people interpret events.
For example, in one experiment on domestic violence, the police used standard protocol
to explain the arrest policy for any domestic situations involving violence. The use of
the standard police protocol (language), compared with the traditional practice of merely
conducting the arrest, had a deterrent effect on future domestic violence behaviors. The
standard language served to inform the individual of the purpose of the police action as well
as to clarify expectations as to why the arrest is occurring (see Paternoster, Brame, Bachman,
and Sherman, 1997). The veracity of the evidence surrounding procedural justice, and the
importance of reinforcing the legitimacy of justice actions, has caused it to be an important
component of police research over the last decade (Skogan and Frydl, 2004), and there is
now a call for more literature to understand how to advance police legitimacy.

Tyler (2010) extended his argument about procedural justice to the field of corrections
where he outlines the core components to consist of “voice, neutrality, treatment with respect
and dignity and trust in authorities” (p. 129). Building on the premise that the process and
contextual environment influence individual-level behavior, Tyler demonstrated how the
procedural justice framework is applicable within correctional settings (primarily prisons).
This framework is built on the need to construct processes where individuals can participate
in, and be a part of, key decisions in a way that promotes a perception of justice and
fairness. Such processes serve to foster compliance with the rules and law. Implicit is that
the corrections process also needs to promote legitimacy where the actions and decisions
of justice institutions are sound, defensible, and clear. Actions like “early release” premised
on loss of budget would not necessarily be considered legitimate because the reason for
the release is not tied to the offender’s crime, punishment, or conduct in prison, which
are the usual rationales underscoring both the original sentence and any modifications to

the condition of release. Given that the early release policies studied by Wright and Rosky

928 Criminology & Public Policy



Taxman

(2011) did not address the purpose of the original offense and did not prepare the person
for release, it is not surprising that illegitimate actions by social institutions do not translate
into good individual-level behavior.

Procedurally just corrections processes would support the legitimacy of the punishment
by recognizing offender behavior that complies with the rules of the correctional agencies
and advances the purpose of the sentence. If the sentence was premised on punishment
or rehabilitation, then actions taken by the correctional agencies to reinforce the overall
goals would support the legitimacy of the sentence. But actions like early release for the
convenience of the state (e.g., to save money) merely undermine legitimacy by suggesting
that the original punishment scheme was inappropriate, that the sentence length was not
warranted, or that the use of incarceration was an unnecessary punishment tool. All send
messages that undermine the legitimacy of the original scheme. But a few changes in how
the decisions are made could actually support the appropriate actions by the institutions.
That is, a procedurally just corrections or judicial system would allow these persons to
have input into the decisions affecting them, thus participating in such a manner that they
believe that they are an equal partner. This belief, in turn, leads to increased support for
the system based on a perception that institutional processes are fair and equitable. Under
this premise, the correctional system should rely less on its authoritarian nature, where the
state alone is responsible for making decisions and justice or policy actors can “flex their
muscles” in their decisions.

Instead, Tyler’s four components promote an environment where the emphasis is more
on the processes that are built on a creating a just environment (Blader and Tyler, 2003).
Tyler raised the issues of “neutrality” as a consistent “application of the rules” instead of
the preference for “individual-level decisions” that often seem to be biased or influenced
by participating actors (Tyler and Lind, 2002). Two other tenets, respect and dignity, are
important to uphold the humane treatment of individuals as a way of signifying their
citizenship. Building the system to respect the individual and reinstate citizenship status is
a critical in our punishment system given that many policies suggest that the individual is

not a vital part of society.

Contingency Management (CM)

Do positive reinforcers or negative reinforcers promote more socially compliant behavior?
Our punishment system is built on the deterrence principle that finds compliance to be
more of a product of avoiding unpleasant circumstances. This is similar to the udilitarian
concept that people will avoid “costs” of punishment through a calculus that the costs are
not worth the “benefits” (the fruits of the offending behavior). Therefore, people are more
likely to comply with the law or rules to avoid unpleasant punishment. Severe punishments
are premised on increasing the stakes associated with the punishment. Whereas punishment
dominates criminology, the psychological literature approaches compliance from a slightly

different approach, noting that responses are generally a result of operant conditioning.
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Within this framework, nearly two decades of research has shown that the human spirit is
more inclined to positive reinforces as a motivating factor for improved compliant behavior.
That is, people are more likely to comply if they understand the expectations and they are
incentivized in this direction.

Contingency management is a procedure that focuses on rewarding people for desired
behaviors (e.g., staying drug free, maintaining employment, and not being homeless) that
is recognized as an evidence-based treatment (National Institutes on Drug Abuse [NIDA],
2000). In many ways, it is similar to the old token economy systems in prisons that
rewarded offenders with early release if they complied with prison rules and worked hard
toward correcting their ways. CM interventions have been developed primarily for use
in substance abuse treatment, where reinforcement-based interventions have been shown
to improve short-term outcomes such as drug-free days (Petry, Alessi, Ledgerwood, and
Sierra, 2010; Stitzer, Petry, and Peirce, 2010). Three systematic reviews confirm that CM
improves a variety of client-level outcomes, including drug use, treatment attendance,
and treatment retention (Griffith, Rowan-Szal, Roark, and Simpson, 2000; Lussier, Heil,
Mongeon, Badger, and Higgins, 2006; Prendergast, Podus, Finney, Greenwell, and Roll,
2006). CM involves using operant-based behavioral reinforcement strategies to enhance
positive behaviors through the use of either material or social reinforces.

CM has a formula that emphasizes an individual’s involvement in decisions, similar to
the procedural justice processes outlined by Tyler (above). CM begins with desired target
behaviors such as applying for jobs, providing drug-free urines, attending treatment, and
going to self-help group meetings. These target behaviors are considered incremental steps
to addressing a problem behavior. In essence, the process that the counselor (or probation
officer) uses to work with the person is designed to help the person understand the nature
of the problematic behavior, help them identify target behaviors that are “within reach”
(doable and feasible), and outline the contingencies associated with achieving the target
behavior. Along with this process are the contingencies associated with repeated negative
behaviors. Clarifying expectations is part of the negotiation process where the individual
is empowered to address his or her own choices. In a desirable CM scenario, the defined
target behaviors would be agreeable to the offender and the benefits would be clearly laid
out. CM uses rewards schedules that may involve “bonus points” (extra rewards) for special
efforts or duration of periods where the person maintains the target behaviors. The goal
is to put in place a structured pathway of success where individuals know up front what
they are likely to gain from participating in the rewarding protocol. The CM framework
enhances the core components of procedural justice: outline expectations, outline benefits,
and follow through on expected (positive) outcomes.

In a recent implementation study where CM was applied, probation officers were
receptive to the concept of the CM protocol but expressed concerns about some processes
(see Friedmann et al., 2008; Rudes et al., 2011). Notably, these concerns centered

on informing the individual (offender) of the likely outcomes that might occur with
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achieving the desired target behaviors. Officers expressed hesitancy because of their concerns
about offenders manipulating the system. The officers also raised concerns about sharing
information about offenders’ risk and need factors because they felt that people should
already be aware of their problem behavior. Unexpected barriers in implementing CM
centered more around the process of working with the offenders—open communication,
clear expectations, and disclosure of criminal justice information—than about the use of

tokens or incentives.

Shared Decision Making

In the medical field, most patient education models center around individuals understanding
the nature of their disorder, and through this understanding, they are more likely to comply
to achieve a better health status. The power between the provider and the individual lies in
the balance between the two in making choices concerning the nature of the intervention.
These choices are bounded by cost, safety, impact on others, and alignment with values.

This type of balance also applies to justice settings. As defined by Légaré et al. (2008: 3):

The health decision-making process is complex, as it brings together a
health professional, considered a scientific content expert, and an individual,
considered an expert in his own personal values. It is in this context that there
is considerable interest today in the process of shared decision-making (SDM).
SDM is defined as a decision-making process jointly shared by patients and
their health care provider, and is said to be the crux of patient-centered care. It
relies on the best evidence about risks and benefits associated with all available
options (including doing nothing) and on the values and preferences of patients,
without excluding those of health professionals. Therefore, it includes the
following components: establishing a context in which patients’ views about
treatment options are valued and deemed necessary; reviewing the patient’s
preferences for role in decision-making; transferring technical information;
making sure patients understand this information; helping patients base their
preference on the best evidence; eliciting patients’ preferences; sharing treat-
ment recommendations; and making explicit the component of uncertainty in

the clinical decision-making process.

The shared decision-making process recognizes the individual as a contributor to the process,
where individuals determine their own options, within a range. This model is recognized as
a key factor to facilitating the role of the individual to be “in charge” of making decisions
designed to maximize valued outcomes. In the context of the justice system and its processes,
shared decision making is viewed as an opportunity to help an individual understand
conforming behavior and the consequences of nonconforming behavior. The justice system
uses early release as a reward but does so in a manner where the criteria for release are

unclear and vary considerably, therefore not allowing the individual to participate in the
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decision. Like the procedural justice process where clear consequences are needed, shared
decision making is based on a premise of the system actors giving up “power” by allowing
the person to make choices for which ultimately he or she is responsible. The theory is that
by allowing the person to respond to his or her own risk and need factors, there will be
greater ownership to the behavior and greater commitment to behavior change. That is,
the sentencing and corrections process could be more appropriately aligned where options
are not merely judged based on what is the “least restrictive sanction” or the most severe
punishment but from a perspective of being in the best interest of the person. This is similar
to the tenets of therapeutic jurisprudence, but the emphasis is more on involving the person

in the decision-making process.

Away from the Cattle Call: The Demand for New Processes

Wright and Rosky’s (2011) study did the field a huge favor by reminding us that the best
intended policies that have one motivation (reducing costs) may not serve to achieve other
objectives (recidivism reduction). And, that the criminal justice system works in such a
fashion that the laws of physics apply—each part will maintain equilibrium that ultimately
results in few changed outcomes. Wright and Rosky identified that there is a need for greater
preparation for release from prison, that parole officers may operate in such a fashion to
reflect the punitive culture, and that the collective can serve to explain the poor recidivism
outcomes for early release offenders. But, the underlying issue is that there is not just a need
for reentry services, but also there is a need for a different process that will facilitate better
individual outcomes. That is, the omnipotent punitive culture is the main message and it
has the capacity to override all good intentions. Recent evaluation findings confirm that our
existing approaches offered within said punitive environments have null to little impact.
For example, the Serious and Violent Offender Reentry Initiative, with its emphasis on type
of prerelease and early parole supervision process, yielded null recidivism reduction results
(Lattimore, Steffey, and Visher, 2009) The same is true for Project Greenlight (it actually had
a negative effect), a comprehensive program that was defined as a “kitchen sink” of various
services (see Wilson and Davis, 2006; Marlowe, 2006) and Transitional Case Management, a
strengths-based case management model with a standard fare of programming (Prendergast
et al., 2011). In essence, each approach is based on similar premises that the state or
county agency personnel will assess, determine needs, and assign individuals to appropriate
programs (the components of RNR). That is, the social control framework, the punitive
environment, maintains “power” and authority with state (or county) actors, with little role
for the individual offender (client). Most reentry processes are built on case management
models where the preference is for the state to determine the needs of the individual and
for the individual offender to be directed (conditioned) to partake in various services or
programs. This approach fails to include our knowledge about operant conditioning, stages

of change, change processes, or human developmental growth.
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Given the results of nearly 30 years of mass-incarceration—based policies and pro-
gramming, which has contributed to more of the same accountability approaches to
reentry and offender programming, two needs exist: (1) an adoption of a supportive, more
offender-change friendly environment; and (2) different theoretical models to guide the next
generation of reentry processes and programming that are based on the person having a role
in making choices that support changes. The punishment-oriented, social-control-based,
and deterrent-based policies that drive contemporary correctional programming account for
much of poor outcomes—it is unlikely that a person will or can change in an environment
where staff and the system are focused on “looking for failures.” Operant conditioning,
stages of change, and human development argue for a model that involves the person in
the decisions and choices to be made. Often referred to as “client centered,” the approach
focuses on involving the person in the process in a manner in which the individual is
empowered to make choices. As highlighted previously, the reentry process must incorporate
dignity and respect for the individual as part of the process—these mechanisms of action
are theoretically led to achieve ownership and commitment to changing human behavior.
The guiding principle is that effective change-oriented processes/programs cannot tolerate a
“process is the punishment” approach (see Feeley, 1992) because this orientation undermines
the change processes.

The role of the individual in the process is one strategy to alter the existing framework
to reentry. As noted by Tyler in his work on procedural justice, involving the offender in
decisions, even if the choices are bounded and associated with clear consequences, should
serve only to boost the legitimacy of the processes and increase compliance. Capitalizing
on the theoretical framework of procedural justice, contingency management, and shared
decision making, these processes need to be associated with clear messages regarding the
importance of the individual in making individual decisions, in participating in activities
that are of benefit to the individual, and in clarifying how this process can contribute to
recidivism reduction outcomes. The message to the individual offender, as well as to the
stakeholder community, needs to be clear as to the rationale for the reentry process or

programming. Clear social messages about the rationale are important in the process.

Determining the Win

Recidivism reduction is a long haul. Traditionally, a criminological approach focuses mainly
on examining technical violations, rearrest, reconviction, and reincarceration (measures of
recidivism). Theoretically sound reentry approaches need to recognize that intermediary
steps contribute to long-term goals such as participation in treatment and services,
employment, stability in the community, and other measures. We need to use a health
services approach that considers outcomes to be a function of processes, such as initiation,
engagement, and retention in the core processes/programming. The health services model

recognizes that each of these processes contributes to outcomes, and that if one desires

Volume 10 o Issue4 933



Policy Essay Montana Early Release Program

to assess early impact, then more attention needs to be given to the individual’s various
levels of participation of appropriate services. The health services framework emphasizes
the individual and how the system can facilitate the individual’s healthy involvement in
programs and services. Measuring these processes is also important to strengthening our
knowledge about effective reentry practices. Criminologists in our studies need to adopt
these measures to assess whether the reentry process is affecting individual engagement—
without the individual making such choices to participate and to take advantage of the
programs and services, it is unlikely that we can make good strides. Reentry success then
should be determined on these intermediate, proximal steps that are more associated with

making gains in the community.

Addressing the Challenges Ahead

Although the evidence-based practices literature has aggressively pushed forward the
need to expand the array of clinical services such as cognitive-behavioral therapy and
therapeutic community, the challenges of implementation in justice settings cannot be
understated. Within the context of implementation, there is a need to understand better
the transportability of medical or social service evidence-based practices in the justice
system (see Taxman and Belenko, 2011). Procedural justice, contingency management,
and shared decision- making emanate from other settings. Although the core components
are similar (i.e., clarify expectations and messages, identify target behaviors, and outline
consequences), more attention needs to be given to the issues related to operating within
justice settings, particularly regarding the compatibility with core legal principles. That is,
involving an offender in key decisions in the justice system must be handled in a manner
that does not jeopardize civil liberties such as the presumption of innocence and right
against self-incrimination. In the past, these legal principles have been used as barriers
to including the offender in the process. Although involving individuals in decisions has
clear benefits, it is recognized that there is a need to establish an environment where
embarrassing, stigmatizing, and even incriminating experiences are minimized. A review of
guidelines for confidentiality in clinical practice can be informative such as the National
Association of Social Workers' Code of Ethics (18 provisions related to the confidentiality
of the therapist/client relationship) or the American Psychological Association’s Code of
Ethics (10 provisions). That is, although coerced treatment assumes that individuals will
participate because they are required to, the reality is that there is a need to create an
environment in which the individual feels empowered to collaborate in the change process,

and such involvement facilitates behavioral change but does not jeopardize civil rights.

Toward a New Century of Reentry Programming
Reentry processes fail for several reasons—inadequate programming, inadequate resources,

punitive approaches, and mixed messages to all sorts of stakeholders. The confusing and
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conflicting messages of current programming merely serve to delegitimize the reentry
processes (and correctional programming), and to contribute to the cynicism that society
does not desire for offenders to succeed. Doing more of the same will produce more of the
same. In this essay, I examined the social messages to understand that there is likely to be a
lot of misconceptions regarding reentry strategies and hot these misconceptions feed unmet
expectations. I have also offered a few new frameworks to consider in the reentry processes
and programming to actualize the individual’s commitment to desired societal goals of
reduced offending. As scientists, we need to demand more of our profession to develop
and test new processes that can affect the correctional culture, develop programs that are
likely to alter offending behavior, conduct studies of organizational change to understand
implementation issues better, and highlight the need to alter environments for programs and
people to be more successful. In all, to achieve different outcomes, it is apparent that reentry
processes should focus on a different position for the individual offender in reentry. A repeat
of second-class citizenship, limited options in terms of choices, and programming that fails
to address criminogenic needs (such as early release efforts) will not alter the prospects for
the future. The next generation of programming should pay greater attention to humanistic
approaches that override the current “catch ‘em” reentry efforts, even from well-intended
policies such as early discharge. And, this includes attention to the organizational culture
of reentry programs, probation and parole agencies, social service agencies, and the justice

system overall—otherwise, the criminal justice thermodynamics will persist.
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Putting employment-based reentry programs
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mployment is a major point of intervention in an offender’s criminal career, and

employment-based reentry programs have obvious appeal as a policy lever intended

to slow the “revolving door” of prison. Indeed, both President George W. Bush and
President Barack Obama advocated for federal funding of prisoner reentry initiatives that
include employment training provisions—a clear illustration that resolving the employment
challenges faced by ex-prisoners is a decidedly bipartisan issue. The astounding scale
of contemporary prisoner reentry—several hundred thousand individuals leave prisons
annually, not to mention more than one million additional individuals who leave jails—
means that a very large number of individuals will invariably return to the community and
experience difficulty finding and maintaining stable employment. This issue has important
implications from the standpoint of public safety because recidivism studies routinely
find that ex-prisoners who maintain stable employment are significantly less likely to be
rearrested.

Employment is therefore strongly linked with criminal desistance—both theoretically
and empirically. Disappointingly, evaluations of employment-based reentry programs
suggest that they tend to yield minimal impacts on the employment and recidivism prospects
of targeted individuals (see Bushway and Reuter, 2004). Yet the authors of one of the most
recent meta-analyses of employment programs for ex-prisoners lamented the absence of
programs inspired by contemporary thinking regarding the best practices in correctional

intervention (Visher, Winterfield, and Coggeshall, 2005). The unambiguous conclusion
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is that a great need exists for the development and evaluation of modern, innovative
employment programs.

A comprehensive employment-based reentry program must have a dual focus on the
employment and employability of ex-prisoners. Although employment per se—the “give ‘em
a job” approach to reentry that characterizes subsidized work programs—is an essential
part of any viable reentry strategy, it must be supplemented by efforts to strengthen the
work orientation and work readiness of ex-prisoners. Programs that focus solely on job
provision and search assistance, in the absence of a skills component, have a poor track
record of success in improving the employment and recidivism prospects of ex-prisoners (see
Bushway and Reuter, 2004). The emphasis on employability is especially important in light
of findings from the National Supported Work Demonstration that, among participants
who were recently incarcerated, 33 percent were fired from their program job, and another
20 percent were terminated for other negative reasons such as reinstitutionalization (MDRC,
1980).

Transitional work programs are a very promising avenue for employment-based reentry
programming. These programs combine job provision and search assistance with skills
training and a variety of other support services (for a broad overview of transitional work
programs, see Bloom, 2010). Transitional work programs thus have the necessary dual focus
on employment and employability, providing for temporary, subsidized work augmented
by mentoring in the “soft skills” that can help ex-prisoners anticipate and meet the demands
of the workplace.

The subject of the article by Janine Zweig, Jennifer Yahner, and Cindy Redcross (2011,
this issue)—the New York City-based Center for Employment Opportunities (CEO)—is
an example of an innovative approach to the design of a transitional work program (see also
Redcross, Bloom, Azurdia, Zweig, and Pindus, 2009). The CEO program is comprehensive
indeed. After referral by a parole officer, the program begins with a 4-day job readiness class.
This is followed by assignment to a subsidized, minimum wage job in the public sector
(e.g., building maintenance and cleaning at city and state agencies) with a supervised work
crew. During the subsidized work period, 4 days each week are spent at the worksite, and
on the fifth day of each work week, participants meet with office-based CEO staff for job
coaching and other support services, including counseling that focuses on child support
and family relationships. When he or she is deemed “job ready,” the participant is assigned
to a job developer who matches the ex-prisoner with a permanent position. Finally, for the
first year of unsubsidized employment, the parolee is eligible to receive ongoing support
and employment incentives.

What is perplexing about the CEO evaluation is that, although the program
significantly reduced the probability of recidivism during the first 2 years (for program
participants compared with controls who were given only search assistance, but they also
were eligible to seek non-CEO employment assistance), these reductions apparently did

not develop because participants were more successful at acquiring an unsubsidized job. No
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significant program effects on employment outcomes were found after the subsidized work
period, for which we have several plausible explanations. One distinct possibility, considered
by Zweig et al. (2011) in the current study, is that the program participants were decidedly
heterogeneous and therefore not equally likely to benefit from what the program had to
offer. Specifically, their analysis reveals that the highest risk ex-prisoners—generally, those
who were younger and had more extensive arrest histories—were the sole beneficiaries of
the CEO program effects with respect to recidivism reduction.

To situate the findings within the broader context of correctional interventions, Latessa
(2011, this issue) and Gaes and Bales (2011, this issue) in their policy essays build on
insights rooted in the “risks, needs, responsivity” (RNR) model, focusing especially on the
risk principle (Andrews and Bonta, 2010; Andrews, Bonta, and Hoge, 1990). As implied by
the terminology, the risk principle concerns the identification of the characteristics that put
certain individuals at higher risk of criminal recidivism relative to others, and the targeting
of such individuals for the most intensive supervision and intervention. As observed by
these essayists, the finding that the CEO program effects were limited to the highest risk
offenders is actually anticipated by the RNR model. Moreover, both essayists caution that,
although the differences were not statistically significant, the CEO program potentially had
a perverse impact on recidivism among the lowest risk ex-prisoners, a result also anticipated
by the RNR model.

The fact that hundreds of thousands of people leave the nation’s prisons each year
lends urgency to a renewal of innovative programming designed to ease their transition
back into the community. Employment-based reentry programs such as CEO are central
to such efforts, and steps taken to understand for whom—and why—these programs are
effective will yield dividends for future reentry policy. I, for one, remain optimistic that
such efforts will bear fruit by improving the lives of ex-prisoners, reducing their burden on

the criminal justice system, and protecting society at large.
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Research Summary

This study documents that a transitional jobs program for former prisoners had
its strongest reductions in recidivism among those in the program with the highest
risk of reoffending. The New York City-based Center for Employment Opportunities
(CEO) is a transitional jobs program designed to help former prisoners increase longer
term employment and, consequently, reduce recidivism. Interim results from MDRC's
rigorous impact evaluation of CEO showed reduced recidivism in both the first and
the second year of follow-up. The current study

o expanded on the interim results by using regression-based analysis to identify
whether CEO had its greatest impact among low-, medium-, or high-risk
offenders—uwith risk levels defined by participants’ characteristics before random
assignment that are associated with recidivism after random assignment.

o found that CEO had its strongest reductions in recidivism for former prisoners who
were at the highest risk of recidivism. For high-risk former prisoners, participation
in CEO reduced significantly the probability of rearrest, the number of rearrests,

and the probability of reconviction 2 years after random assignment to the program.
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Policy Implications
The findings suggest important implications for policy, practice, and fisture evaluation

research.

1. The limited resources available to transitional jobs programs for former prisoners
should be targeted toward people at the highest risk of recidivating because they
are helped most by this intervention.

2. Age and criminal bistory are critical determinants of recidivism risk, and programs
Jor former prisoners should consider assessing the likelihood of reoffending using
tools that measure both characteristics. Although specific to our sample, the average-
aged offender (33 years old) was considered at a high risk of recidivism if he had
nine or more prior arrests; similarly, those with seven prior arrests (the sample
average), were at high risk of recidivism if 28 years old or younger.

3. Because CEO interim evaluation results did not show an effect on increases in
unsubsidized employment, it is not clear what is causing the recidivism effects.
Thus, future evaluation research should examine the mechanisms by which this
transitional jobs program reduces recidivism among its clients, and particularly,
the bighest risk clients.

Keywords

transitional; employment; prisoners; recidivism; risk
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ach year, more than 700,000 individuals are released from prisons nationwide
(Sabol, West, and Cooper, 2009). Many former prisoners have lengthy criminal
backgrounds and struggle to avoid recidivating while reintegrating into the
communities to which they return. A person’s criminal history, age, and gender all contribute
to the likelihood of future crime (Gendreau, Little, and Goggin 2006; Levinson, 2002).
Among released prisoners, younger males with extensive criminal histories are often at

greatest risk of future recidivism (Langan and Levin, 2002).!
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trustees, or its funders. Portions of this article were reported to the Department of Health and Human Services
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Institute, 2100 M Street, NW, Washington, DC 20037 (e-mail: jzweig@urban.org).

1. Aswas the case in this study, released prisoners across the United States tend to be a relatively older
(age 30 years and older) group with a higher number of prior arrests (more than seven) (Langan and
Levin, 2002). Thus, when one talks about “younger” individuals with “extensive” criminal histories being
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According to social control theories, employment helps prevent criminal activity by
providing individuals with legitimate ties to conventional society (Piehl, 2003; Sampson
and Laub, 1993). Relatedly, social capital theorists argue that the interpersonal relationships
individuals form through employment—the positive social networks—can aid desistance
from criminal behavior (Baron, Field, and Schuller, 2001; Boeck, Fleming, and Kemshall,
2008; Evans, 2002; Farrall, 2004). Indeed, research has shown that stable employment
is an important predictor of postprison reentry success (Visher and Travis, 2003; Visher,
Winterfield, and Coggeshall, 2005). Using a multistate longitudinal design, Visher and
colleagues found that former prisoners who worked more weeks and had higher earnings
the first few months after release were less likely to be reincarcerated 1 and 3 years after
release (Visher and Courtney, 2007; Visher, Debus, and Yahner, 2008; Yahner and Visher,
2008).

It is also widely believed that program intervention soon after prison release can be
critical to long-term reentry success (see, e.g., Baer et al., 2006; Johnston-Listwan, Cullen,
and Latessa, 2006; Solomon et al., 2008). Accordingly, programs across the country have
focused on finding jobs for former prisoners after their release. However, the results from
previous evaluation efforts have shown that such employment programs have limited ability
to reduce recidivism. Meta-analyses of employment programs for former prisoners have
found little if any effect on postprison criminal activity (Aos, Miller, and Drake, 2006; Visher
etal., 2005). Yet, many studies included in these meta-analyses had limited methodological
designs and those with the most rigorous designs were conducted decades ago. For example,
Uggen’s (1999) oft-cited reanalysis of the National Supported Work Demonstration relied
on data collected in the 1970s.2 Consequently, Visher et al. (2005) called for stronger
evaluations of more current employment programs, specifically pointing to programs that
provide transitional jobs as those in most need of rigorous evaluation.

Although some past research has shown that subsidized work programs for youth do
not promote noncriminal behavior (e.g., Bushway and Reuter, 2002; Piliavin and Masters,

1981), transitional jobs models have emerged as a promising approach to intervention

at greatest risk of recidivism, it is important to understand that the meaning of these descriptors varies
from their use among a general population. What is equally important to understand, however, is that
prior research on individuals of many different ages and criminal backgrounds has found that the
relationship among these three factors—age, prior arrests, and recidivism—seems constant (younger
individuals with a higher number of prior criminal events are more likely to recidivate than the converse)
(Levinson, 2002).

2. Notably, Uggen (1999) found that randomly assigned employment reduced self-reported recidivism
among older (age 26 years or older) but not younger former prisoners. Although the average age of the
National Supported Work sample was 25, which is approximately 8 years younger than former prisoners
in the current sample, these findings are consistent with those reported later in this article to the extent
that Uggen'’s measure of age was a proxy for prior arrests (age and prior arrests are typically highly
correlated, with older offenders having had greater opportunity to accumulate more prior arrests).
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for reducing recidivism among the growing population of adult former prisoners. Since
2008, President Obama has specifically cited transitional jobs as a priority in efforts to
reduce poverty during his administration (Obama and Biden, 2008). Earlier that same year,
President Bush signed the Second Chance Act, which will lead to substantial funding
for programs related to prisoner reentry in the coming years—including funding for
transitional jobs programs—and will provide opportunities for policy makers and others to
identify best practices for reducing recidivism and helping former prisoners transition after
release.

Given this national attention yet dearth of rigorous research on transitional jobs
programs, the evaluation of the New York City-based Center for Employment Opportunities
(CEO) is particularly relevant and important. CEO is a transitional jobs program designed
to help former prisoners obtain earnings and work experience soon after release and to obtain
permanent unsubsidized employment, in order to improve longer term recidivism outcomes.
CEO has been part of a long-term, random assignment study funded by the Administration
for Children and Families in the U.S. Department of Health and Human Services and
the Office of the Assistant Secretary for Planning and Evaluation, with additional funding
from the U.S. Department of Labor. The evaluation, as led by MDRC and its partner, the
Urban Institute, assesses the impact of CEO on employment and recidivism for program
participants compared with control group participants. Two-year interim results have been
published and are described in the preliminary findings section of this article; 3-year results

are to be released in 2011.

The CEO Program Evaluation

Program Description

The goal of the CEO program model is to provide former prisoners with (a) immediate
work and pay through a day-labor approach, (b) necessary work experience for finding more
permanent jobs, and (c) a way to build work-related soft skills (Redcross, Bloom, Azurdia,
Zweig, and Pindus, 2009). The focus is not on training clients in a particular field, but
instead it provides participants the chance to create a recent work history and to develop
work behaviors that can help them find and maintain unsubsidized positions.

The CEO program model includes a 4-day, preemployment life skills class to prepare
participants for the transitional job, job searches, and employment after the transitional
job. Participants begin their transitional jobs after they finish the class and are assigned to
daily work crews for 4 days a week, each with its own CEO supervisor. In general, the
work includes maintenance of buildings and groundskeeping for city and state agencies at
several dozen sites around New York City, including sweeping, mopping, dusting, cleaning
bathrooms, breaking down boxes for recycling, and outdoor maintenance (Nightingale and
Trutko, 2008).
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Along with daily work, the CEO program helps build soft skills to facilitate long-
term employability in two ways. First, it provides on-the-job coaching at the worksite
by on-site supervisors. Second, it provides support and guidance through office-based
job coaches with whom participants formally meet once a week on the day that they
are not assigned to a work crew. Once a participant is considered job ready, he or she
begins meeting with a job developer once a week, while maintaining the position in the
transitional job work crew. In an effort to find clients permanent employment, job developers
link employers who have open positions with clients who have the skill sets that fit the
positions. After being placed into a permanent unsubsidized position, a participant becomes
eligible for a CEO’s job retention incentive program, which offers noncash incentives
for continued employment—such incentives as gift certificates from various stores and
Metrocards for use in the city’s mass transit system. CEO tracks participants’ continued
employment via pay stubs, which they can bring to the CEO offices for a reward every 30 days
through 1 year, at which point they are eligible for a $250 gift certificate for retaining their
position.

Another major goal of the CEO program was its provision of support to learn
soft skills and of social support to participants. Job coaches checked on individuals
progress weekly and helped refer those in need to a variety of supportive services, from
transportation assistance to substance abuse treatment. Partway through the evaluation,
CEO implemented a Passport to Success program to enhance the supervision and support
provided by staff. The passport system required participants to carry their own evaluation
booklets daily, which were completed on transitional workdays by the worksite supervisors,
directly in front of participants. Therefore, on a daily basis, supervisors were connecting
with workers about how they were doing on site. Job coaches reviewed the completed
booklets with clients during their weekly meetings to address any issues or concerns and
to give participants positive feedback about their performance as appropriate. In addition
to support from job coaches and worksite supervisors, daily contact with other transitional
jobs participants provided peer-level social support. According to the chief executive
officer of CEO, regular contact among CEO participants might function as a positive

peer support group over time (Mindy Tarlowe, personal communication, November 10,
2010).

Evaluation Design

In 2004 and 2005, 977 former prisoners on parole who reported to CEO each week were
assigned, at random, to a program group (n = 568) or control group (n = 409).> Intake
sessions occurred every Friday during the study period, and the groups were sent immediately

to separate floors of the building once assigned to the program or control groups.

3. Thisresearch sample was a portion of the approximately 2,000 parolees whom CEO serves each year
and representative of the regular parolee population.
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Random assignment was only conducted during those weeks where there was a surplus
of clients—meaning that more parolees came to CEO than slots available on transitional
job work crews. At this time, participants also completed initial baseline information
forms that included a limited set of questions about demographic information, as well
as employment and educational histories. Life skills classes for members of both research
groups started immediately on their being assigned to either the program or the control
condition.

The control group received limited services compared with those of the CEO
program model, including a 1.5-day preemployment life skills class that focused on
securing identification documents needed for employment, job search strategies, and
interview concepts. Approximately 37% of control group members completed the class.
Participants were then given access to a resource room monitored by a staff person
from whom they could seek help and where they could use such equipment as com-
puters, fax machines, and phones with voicemail accounts to engage in job search
activities. Few control group members visited the resource room more than two or three
times.

The program group received CEO’s full-service package, as described previously. Almost
80% of the program group completed their 4-day preemployment life skills class and
almost everyone who completed the class—72% of the full program group—worked at
least 1 day in a work crew in the transitional jobs program. Of the participants who
worked in a work crew, 29% worked 1 to 4 weeks; 40% worked 5 to 12 weeks; and
24% worked 13 weeks or more. The average length of time in a work crew was 8 weeks.
Sixty percent of the total program group met with a job coach at least once, and 22%
of the group met with a job coach more than four times. Similarly, 57% met with a job
developer at least once and approximately 20% met with a job developer more than four
times.

However, if clients never work in a transitional job, then we would not expect them
to meet with a job coach or a job developer. In fact, whether clients worked a transitional
job and how long they worked that job mattered in terms of whether they met with
job coaches and job developers and how many times they met with them. For example,
among those who worked a transitional job for 13 weeks or more, 94% met with a job
coach at least once and 72% met with a job coach more than four times; 99% met
with a job developer at least once and 71% met with a job developer more than four
times.

Only a portion of those in the program group found permanent positions. Independent
of the number of times participants met with job developers, 30% of the program group were
placed in permanent jobs or found permanent jobs through their own efforts. However,
when one considers the amount of time participants worked in a transitional job, the
placement rates were higher. For example, 56% of those who worked in a transitional job

13 weeks or more found permanent positions.
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Sample Characteristics

The parolee participants in this study were referred by a parole officer, but not mandated by
parole orders, to participate in the CEO program.? Referred parolees who reported to CEO
were then randomly assigned to either the program or control groups, as described previously.
Table 1 shows the characteristics of these sample members as reported by participants
on baseline information forms, whereas Table 2 describes the criminal histories of the
sample members at the time of random assignment using administrative records from the
New York State Division of Criminal Justice Services and the New York City Department
of Correction. The sample is mostly male (93%), 64% are Black, and 31% are Hispanic.
The average age of the group at baseline was 33 years. The sample had an average of 7.5
arrests (including 4.5 felony arrests), 6.7 convictions (including 2.6 felony convictions),
and 60 months spent in state prisons. Few statistically significant differences were found
between the program and control groups at baseline, none of which seem to have affected

the findings.

Preliminary Findings
Interim results from MDRC’s impact evaluation of CEO showed that the program had a
short-term effect on employment, mostly driven by the subsidized transitional jobs that
participants received (Bloom, Redcross, Zweig, and Azurdia, 2007; Redcross et al., 2009).
However, the program did not affect whether clients obtained unsubsidized employment.
Figure 1 demonstrates these findings. It presents quarterly employment rates over the
follow-up period for jobs covered by unemployment insurance. In quarter 1, for example,
66% of the program group worked for at least 1 day compared with only 26% of
the control group—for an impact of 40 percentage points, mostly represented by the
subsidized jobs that the CEO provided. Differences between the groups diminished over
time as a result of a decline in employment among the program group. These findings
are in line with research showing that subsidized work programs tend to have large
increases in employment for their clients during their time in transitional jobs but that
these programs tend not to have long-term effects on employment (Bushway and Reuter,
2002).

Despite the limited employment effects, CEO had long-lasting effects on the rate
of recidivism for program participants. As shown in Table 3, the CEO group had lower
rates of recidivism in both year 1 and year 2 of follow-up, compared with the control

group. More specifically, the program group members were less likely to be convicted

4. Some criminal justice populations that CEO serves are mandated to participate in the program (for
example, the New York State Shock Incarceration participants). Because they were mandated to
receive CEO's full service package, they were not eligible to be included in this study
sample.
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Selected Characteristics of Sample Members at the Time of Random

Assignment, by Research Group

Characteristic Program Group  Control Group  Full Sample  pValue
Age (%) 0.842

1810 24 years 19.0 203 19.6

251030 years 238 237 238

311040 years 314 303 309

41 years or older 25.7 257 257
Average age (years) 337 337 337 0.854
US. citizen (%) 74.6 73.6 74.2 0.113
Race/ethnicity (%) 0.936

White, non-Hispanic 1.4 22 18

Black, non-Hispanic 64.3 64.5 64.4

Hispanic 312 298 36

Other 30 34 32
Male (%) 91.4 953 93.0 0.020*
Has any children less than age 18 (%) 4.1 479 480 0.441
Lives with any children less than age 18 (%) 16.3 15.2 15.8 0.872
Ordered to provide child support 189 19.9 19.3 0.917

to a child less than age 18 (%)
Education (%) 0793

High-school diploma 95 114 13

General Educational Development (GED) certificate 426 439 431

Beyond high school 48 35 43

None of the above 431 412 43
Housing status (%) 0.889

Rents or owns home 16.6 19.9 18.0

Lives with friends or relatives 59.1 55.1 574

Lives in transitional housing 124 1.2 119

Lives in emergency housing or is homeless 37 54 44

Other 8.1 8.4 83
Marital status (%) 0.892

Married, living with spouse 8.1 93 8.6

Married, living away from spouse 74 77 75

Unmarried, living with partner 218 20.1 211

Single 62.6 63.0 62.8
Ever employed (%) 81.1 812 812 0.784
Employed 6 consecutive months for one employer (%) 59.9 62.7 61.1 0.200
Ul-covered employment in the quarter prior to random assignment’ (%) 149 11.7 13.6 0.370
Ul-covered employment in the year prior to random assignment’ (%) 241 240 240 0.873
Sample size 568 409 977

Source. MDRC calculations using data from the baseline information form and unemployment insurance wage records from New York State.

Notes. The data in this table are unweighted, but the results for the statistical significance test are weighted by the week of random assignment. To
assess differences in characteristics across research groups, chi-square tests were used for categorical variables, and ¢ tests were used for continuous
variables. The significance level indicates the probability that one would incorrectly conclude that a difference exists between research groups for the

corresponding variable.

*This measure was created using data from unemployment insurance wage records from New York State.

*p < 005,
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Criminal History at the Time of Random Assignment, by Research Group

Characteristic Program Group Control Group Full Sample p Value
Arrest history
Any prior arrests (%) 100 100 100 N/A
Average number of arrests? 74 7.7 75 0611
Number of prior felony arrests 45 46 45 0546
Number of prior misdemeanor arrests 28 31 29 0842
Ever arrested for a violent crime” (%) 67.5 67.5 675 0882
Number of prior arrests for a violent crime 14 14 14 0770
Conviction history
Any prior conviction® (%) 100 100 100 N/A
Average number of prior convictions? 6.6 69 67 0683
Number of prior felony convictions 27 25 26 0.002**
Number of prior misdemeanor convictions 36 41 38 0848
Convicted of a violent crime (%) 517 509 514 0854
Convicted of a drug-related crime (%) 73.1 739 734 0806
State prison history
Lifetime number of months in state prison® 60.6 59.1 600 0760
Months between latest state prison release and random assignmentf (%)
1-3 months 414 394 406 025
4—6 months 147 135 142 0318
7-9 months 10.8 117 112 038
More than 9 months 330 354 340 0166
Parole
Maonths remaining on parole 342 329 336 0012*
Sample size 561 409 970

Source. MDRC calculations using data from the New York State Division of Criminal Justice Services (DCJS).

Notes. t tests were used to assess differences in characteristics across research groups. The significance level indicates the probability
that one would conclude incorrectly that a difference exists between research groups for the corresponding variable. Because of missing
data, seven sample members are missing prior criminal histories. The sample sizes vary from 924 to 970 because of missing data.
Criminal history includes the arrest, conviction, and incarceration related to the offense for which one was on parole for at the time of
random assignment (the current offense).

?Each arrest date is counted only as a single event. If there are multiple crimes or charges on the same date, then only the most serious
charge is recorded in the analysis.

bThe violent crime indicator is defined by Penal Law 70.02 and includes underlying offenses.

“This outcome excludes convictions where a final disposition was not found.

9Each conviction date is counted only as a single event. If there are multiple convictions on the same date, then only the most serious
charge is recorded in the analysis.

€ “Lifetime” includes historical data from as early as 1970.

A total of 48 sample members are missing the latest prison release date and are excluded from this measure.
*p < 0.05**p < 0.01.

of a felony and were less likely to be incarcerated in prison for a new crime during the
first year after random assignment, and they were less likely to be arrested and less likely to
be convicted of a misdemeanor during the second year. Although the mechanism through

which CEO reduced recidivism is unclear, the fact that CEO had significant effects on
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Quarterly Impacts on Employment
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assignment characteristics. The significance level indicates the probability that one would incorrectly
conclude that a difference exists between research groups for the corresponding variable. The sample size
is 973. Four sample members are missing Social Security numbers and therefore could not be matched to
Ul data.

*p < 0.05; **p < 0.01.

recidivism is unusual, given that research on employment programs has shown a limited
effect on crime (Bushway and Reuter, 2002; Visher et al., 2005). The subgroup analysis
described subsequently was conducted as part of an effort to improve the understanding of

the nature of CEO’s impacts on recidivism.
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CEO's Impact on Recidivism in Year 1 and Year 2

Outcome Program Group  Control Group  Difference (Impact)  pValue
Arrested® (%)

Year 1 217 229 -13 0.638

Year 2 28 25 —46 0.098°
Convicted of a felony (%)

Year 1 14 3.1 -17 007t

Year 2 5.2 45 0.7 0.630
Convicted of a misdemeanor (%)

Year 1 1.8 121 -03 0.897

Year 2 145 215 -7.1 0.004**
Convicted of a violent crime (%)

Year 1 19 14 05 0.542

Year 2 25 45 -19 0.106
Admitted to state prison® (%)

Year 1 1.0 14.0 =30 0.166

Year 2 16.7 175 038 0.733
Incarcerated in prison for a new crime (%)

Year 1 08 30 22 0.012*

Year 2 34 38 04 0.742
Incarcerated in prison for a technical parole violation (%)

Year 1 8.0 9.5 -15 0.412

Year 2 11.2 9.5 17 0.395
Total days incarcerated in prison

Year 1 120 13.0 -1.0 0.583

Year 2 340 400 -7.0 0.228
Sample size 568 409

Source. MDRC calculations using data from the New York State Division of Criminal Justice Services.

Notes. The results in this table are weighted by week of random assignment and adjusted for prerandom assignment characteristics.
The significance level indicates the probability that one would incorrectly conclude that a difference exists between research groups
for the corresponding variable.

“Each arrest date s counted only as a single event. If there are multiple crimes or charges on the same date, then only the most serious
charge is recorded in the analysis.

OThis includes all reasons for incarceration, such as sentences for new crimes, technical violations of parole, detainee (jail), and other
reasons. Therefore, incarcerations for new crimes and parole violations do not sum to the percentage incarcerated.

tp < 0.10;*p < 0.05;**p < 0.01.

Current Research Questions

The CEO impact evaluation was an important first step in helping to identify what works
for former prisoners as a whole. Although the evaluation included some subgroup analyses,
the current paper sought to expand on those efforts by using a regression-based approach

to identify subgroups of former prisoners for whom CEO had its greatest impact. The
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objective was to determine whether limited transitional jobs program resources are best
targeted to low-, medium-, or high-risk offenders—with risk levels defined by offenders’
prerandom assignment characteristics associated with postrandom assignment recidivism.
Specifically, the primary research questions were as follows:

e Which types of former prisoners were most likely to recidivate—as measured by rearrest,
reconviction, and reincarceration—after participation in the CEO evaluation, based
on their characteristics before random assignment?

e Did participation in CEO reduce recidivism more among former prisoners who were

at low, medium, or high risk of reoffending?S

Methods

Our methodological approach for answering the primary research questions mirrored and
built on that described in Kemple and Snipes (2001). We focused on former prisoners’
probability of rearrest, reconviction, and reincarceration in the 2 years following random
zlssignment.6 Our goal was to differentiate former prisoners into low-, medium-, and
high-risk subgroups depending on their risk of recidivism as predicted prior to study
participation, and then to examine, within each subgroup, where CEO had its greatest

impact on recidivism.

Description of the Data and Measures Used

Data for the current analysis were derived from (a) a baseline questionnaire collected from
all study participants at the time of random assignment, (b) criminal history and recidivism
data collected from New York State Division of Criminal Justice Services and New York
City Department of Correction 1 and 2 years after random assignment, and (c) data from
the New York State Department of Labor and the National Directory of New Hires—both
of which track quarterly earnings in jobs covered by unemployment insurance. In this
section, we describe briefly the domains of measures used in this analysis to develop the

most parsimonious model predicting recidivism.

5. This research paper focused on CEO's recidivism effects because of the program’s limited impact on
unsubsidized employment. However, an exploratory test investigated whether CEO had significant
employment impacts for any of the subgroups defined by risk of recidivism, and no significant effects
were found in follow-up years 1 or 2 or in the 2 years combined. These results confirmed CEO’s overall
lack of long-term employment impacts as described in the 2-year evaluation report (Redcross et al.,
2009).

6.  Recidivism outcomes were defined using data from the New York State Division of Criminal Justice
Services and the New York City Department of Correction. Rearrest includes any “unsealed” arrest after
random assignment. (An unsealed arrest either was not adjudicated or was disposed before trial, or the
arrest resulted in conviction.) Reconviction refers to any conviction with a disposition date after random
assignment. Reincarceration includes any admission after random assignment to a New York State
prison facility or detention at Rikers Island, New York City’s large jail facility, regardless of the length of
stay.
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Demographics. Demographic information was collected from participants at the time
of study entry and included their age, gender, and race/ethnicity. The regression models
in this analysis control for participants’ age, gender, and race because of their associations
with recidivism found in prior criminological studies (see, e.g., Levinson, 2002, for a
review).

Time since release. Because former prisoners came to participate in the CEO study for a
variety of reasons, their random assignment occurred at varying lengths of time since their
prison release. Notably, in the interim CEO evaluation report, MDRC researchers found
that participants who came to the study early after release—within 3 months—showed
better employment and recidivism outcomes (Bloom et al., 2007; Redcross et al., 2009).
Thus, we controlled for time since release in regression models by incorporating a dummy
variable measuring those who entered the study within three months of prison release (43%
of the sample) and those who did not (57% of the sample).

Education and employment. Information on study participants’ prior education was self-
reported at baseline; slightly more than half of the participants reported having a GED
or high-school diploma, and roughly the same proportion reported having participated
in GED courses while in prison (see Table 1). Participants’ past employment experiences
were both self-reported and assessed using data from the New York State Department
of Labor and the National Directory of New Hires—both of which track quarterly
earnings in jobs covered by unemployment insurance (UI). Although nearly two thirds
of the sample reported working at least 6 consecutive months at some time prior to
RA, only one fifth were working in a Ul-covered job during the year prior to random
assignment.

Partner relationships and children. Marital status and cohabitation information were
collected from study participants in the baseline questionnaire. As shown in Table 1, nearly
two thirds were single and not living with a partner, few were married, and one fifth was
living with a partner but unmarried. The number of minor children (less than age 18)
whom participants’” had, lived with, and financially supported was also collected. Nearly
half of the participants had children, but only one sixth were living with them prior to
random assignment.

Housing. Based on study participants’ self-reports, few lived in their own home or
apartment and well more than half were living in a relative’s or friend’s house at the time of
random assignment (see Table 1).

Criminal history. Many variables measuring study participants’ criminal histories prior
to random assignment were collected from the New York State Division of Criminal Justice
Services and the New York City Department of Correction. Because of the high degree
of collinearity among these variables, special efforts were taken during model specification
to ensure that only those with the strongest (most statistically significant) relationships
to recidivism outcomes were retained. Ultimately, the number of prior arrests emerged as

the best predictor of rearrest, reconviction, or reincarceration in the 2 years after random
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assignment. Study participants had approximately seven prior arrests, on average, at the
time of study entry (see Table 2).

Parole status. Former prisoners participating in the study had nearly 3 years remaining
on parole at the time of their random assignment, according to information collected from
the New York State Division of Criminal Justice Services (see Table 2).

Recidivism. Recidivism data for the first and second year after random assignment was
collected for all 977 study participants from the New York State Division of Criminal
Justice Services and the New York City Department of Correction. The data covered all
rearrests and reconvictions in New York State, plus all reincarcerations in both New York
State prisons and New York City jails. Overall, nearly 60% of the sample was rearrested,
reconvicted, or reincarcerated within 2 years of random assignment (see Table 3 for specific

recidivism rates in each year).

Analytic Strategy

Given the random assignment research design of the CEO evaluation, the baseline
characteristics of former prisoners assigned to the control group reflect, on average, those
of former prisoners assigned to the program group as well, and this should be true
of both observed and unobserved traits. We capitalized on this opportunity presented
by experimental data to estimate the risk of recidivism for former prisoners in the
program group, using characteristics measured prior to program participation, based on
our observations of such risk in the control group. We then classified all participants into
low-, medium-, and high-risk subgroups based on these risk scores and evaluated the impact
of CEO on recidivism within each subgroup.”

Toward this end, our analytic strategy was fourfold. First, we selected a recidivism
outcome to use in classifying respondents into low-, medium-, and high-risk subgroups.
Given the multiple measures of recidivism (e.g., rearrest, reconviction, and reincarceration)
available in the CEO evaluation data, we could have used any one or several outcomes
to classify participants. However, for practical purposes, it was more desirable to present
and interpret results using only one measure of recidivism. To ensure one measure would
capture risk appropriately, we estimated several models predicting recidivism risk using
different measures and examined the degree to which the participants fell into the same
risk subgroups regardless of the recidivism measure we were using. Ultimately, the global
recidivism measure of any rearrest, reconviction, or reincarceration in prison or jail within
2 years of random assignment emerged as that with the highest, average degree of the
same participants falling into subgroups created by any individual outcomes. This global
measure showed an average of 88% overlap with high-risk participants produced by any

individual measure, 70% overlap with medium-risk participants, and 80% overlap with

7. Inall analyses, we used weights to adjust for the differential proportion of people randomly assigned to
the program/control groups from week to week (Bloom et al., 2007; Redcross et al,, 2009).
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low-risk participants.® For that reason, we felt confident that the global recidivism risk
scores herein adequately represented the recidivism risks faced by former prisoners in this
study for the purposes of the current analysis. Furthermore, the characteristics we found to
predict such recidivism were directly in line with those found by other researchers in several
recidivism studies (see, e.g., Levinson, 2002, for a review).

Second, we examined the predictive associations between all baseline characteristics and
the global recidivism outcome, measured only within a random half of the control group.
Had the analysis followed Kemple and Snipes (2001) exactly, we would have relied on the
entire control group. A key limitation of their approach, however, was the potential that this
strategy created for overestimating positive program effects among the high-risk group or for
overestimating negative program effects among the low-risk group—by misclassifying some
program participants into a higher or lower risk group than was true for them. To address
and overcome this limitation, we instead randomly selected one half of the individuals in the
control group and estimated the model predicting recidivism among those individuals only.
These associations represented, theoretically, (a) those that would have been found in any
similar sample of former prisoners, especially those that would have been observed in the
program group had they not participated in CEO and, equally as likely, (b) those that also
would have been observed in the other half of the control group. This step culminated in the
derivation of the best-fitting, most parsimonious logistic regression model predicting the
probability of recidivism—absent programmatic influences—that we could specify given
the data available.” We then applied the coefficients from that model to the other half of
the control group, as well as to the entire program group, to generate risk subgroups for all
study participants (minus the randomly selected subset).

Thus, our third step was to estimate the probability (risk) of recidivism for both
program and control participants using regression coefficients from the model run on a
randomly selected half of the control participants. For each study participant, we generated
a risk of recidivism score and used it to create subgroups of low-, medium-, and high-risk
offenders.'® Our cutoffs for low and high risk were the 25th and 75th percentile risk scores
among the ranked distribution for the control group (following Kemple and Snipes, 2001).
Thus, low-risk participants had risk scores below the 25th percentile, high-risk participants

8. We assessed the degree of overlap by running a series of crosstabs between subgroups defined using
the global recidivism measure and those defined using individual measures. For example, a crosstab
between the high-risk subgroup produced using the global recidivism measure and that produced
using the rearrest measure showed that 88% of the 977 study participants were identically classified as
either high risk or not high risk, whereas 12% were classified in some different combination (e.g., high
risk according to global recidivism measure but medium risk according to rearrest measure).

9. We used logistic regression, which measures the probability of an event occurring, because our
recidivism outcome was binary (yes/no).

10.  So that results can be more easily interpreted and presented for use by practitioners, we take a
subgroup-based approach rather than use the continuous risk score index.
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had scores above the 75th percentile, and medium-risk participants had scores in between
the 25th and 75th percentiles.

Fourth, we analyzed the impact of CEO within each subgroup by estimating a series
of regression models—both logistic and ordinary least squares, depending on the nature
of the outcome analyzed. We used the same predictors in each outcome model as those
in the model estimating risk scores but included an additional variable measuring CEO
program group status. From each model’s output, we generated adjusted outcomes for the
program and control participants to show the size of CEO’s impact, while determining the
significance of the impact by the p value associated with the program variable’s coefficient

in each outcome model.

Findings
What Predicts Risk of Recidivism?
Having defined our outcome of interest as the global recidivism measure (any rearrest,
reconviction, or reincarceration within 2 years of study entry), we then moved to the
second step of our analytic strategy and estimated the risk of such recidivism for all
participants. Toward this end, we identified significant bivariate correlates of recidivism
from the available baseline characteristics listed in Tables 1 and 2. We then narrowed this list
of significant bivariate correlates to those that remained significant (p < 0.05) predictors of
recidivism after statistical controls measuring participants’ demographics (e.g., age, gender,
and race/ethnicity) and time since release (less than 3 months or more) were added to
the model. From the list of multivariate correlates of recidivism that remained, we worked
to specify the best-fitting, most parsimonious model showing only our controls and any
other predictors that added significantly to the model. The significance of each predictor’s
contribution to the model was evaluated by examining the Wald statistic associated with
that predictor’s coefficient as well as a comparison of the full and reduced model likelihoods,
or the likelihood ratio test (see, e.g., Casella and Berger, 2002; Darlington, 1996). Notably,
because several baseline predictors were highly correlated with each other and were even
subsets of one another (e.g., prior arrests, prior misdemeanor arrests, and prior drug arrests),
we included only the more statistically significant of these sets of predictors and omitted
the least—especially if the latter did not contribute significantly to the model."!

Our analysis culminated in identifying age, gender, and prior arrests as important
predictors of recidivism, with statistical controls for race and time since release.!? Although

some prior research also points to the importance of crime type as relevant to recidivism risk

11. We aimed for parsimony in deriving the final model, rather than inclusivity of all possible baseline
predictors to reduce the risk of parceling the data into cell counts that were too low for the subgroup
sample sizes to support.

12.  Although race and time since release are not significant in the model, they are included as controls to
determine contributions to recidivism less the effects of these two constructs.
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Logistic Regression Predicting Recidivism 2 Years after Random Assignment?

Predictor Estimate pValue 0dds Ratio Relative Risk”
Age of the sample member —0.100%** 0.0001 0.904 0.951
Male sex 1.756* 0.0315 5787 2406
Race is Black/non-Hispanic 0.657 0.3536 1.929 1.389
Race is Hispanic 0.366 06183 1.442 1.201
Three months between release and RA -0.382 0.2697 0.682 0.826
Number of arrests prior to RA 0,238 <0.0001 1.269 1.126
Intercept 0.356 0.7633

Pseudo R 0.1806

Source. Calculations using data from the MDRC baseline information form and client survey, and data from the New York State Division
of Criminal Justice Services and New York ity Department of Correction.

Notes. Model was estimated on n = 204 control group participants (randomly selected half). The results are weighted by the week
of random assignment and are adjusted for prerandom assignment characteristics.

#Recidivism is measured as any rearrest, reconviction, or reincarceration in the 2 years post-RA.

bRepresents the average relative risk, which equates to the square root of the odds ratio (see Liberman, 2005).

“Because R is not available for logistic regression models, we requested the likelihood-based pseudo A provided in SAS output.
*p < 0.05;***p < 0.001; ****p < 0.0001.

(e.g., Langan and Levin [2002] found that property offenders have higher recidivism rates),
we find that the general measure of prior arrests emerged as the strongest predictor of our
general measure of recidivism (i.e., rearrest, reconviction, or reincarceration for any crime)
in the current study. Notably, although we tested several measures of employment before
random assignment, we found that none remained significant predictors of recidivism in our
final models, perhaps in part because the employment measures available were indicators of
employment status rather than quality, which many criminologists argue is associated more
strongly with criminal behavior (e.g., Sampson and Laub, 1993; Uggen, 1999)."* None of
the other available baseline predictors (e.g., housing status and children) was significant in
the final model predicting recidivism.

Table 4 shows results from the final model predicting recidivism, as estimated on
a randomly selected half of the control group, to capture participants’ risk absent any
programmatic influences. In this final model, we used mean imputation for the few missing
observations on baseline predictors. As shown in Table 4, older former prisoners were less
likely to recidivate than younger former prisoners, all else equal. Also, former prisoners who
were male and those with more prior arrests were more likely to recidivate than females and

those with fewer prior arrests.

13. The employment measures tested included “ever employed,” “employed 6 consecutive months,”
“number of quarters employed,” “employed in quarter prior to random assignment,” and “employed in
year prior to random assignment.”
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Using the parameter estimates shown in Table 4, we computed the estimated risks
of recidivism for both the program and control group participants. We examined the
distribution of risk scores for the control group to identify the 25th (lowest) and 75th
(highest) percentile scores. We used these scores as cutoffs to divide all study participants
into low-, medium-, and high-risk subgroups. Those whose scores were below the 25th
percentile (0.495) were said to be at lowest risk of recidivism (7 = 194), and those whose
scores were above the 75th percentile (0.756) were said to be at highest risk of recidivism (n =
210). All scores in between were classified as medium risk of recidivism (2 = 369). The risk
scores for both program and control group respondents ranged from a minimum of 0.011
to a maximum of 0.983. The average probability of recidivism among participants in the
low-risk subgroup was 0.321, whereas the average probability in the high-risk subgroup was
0.864.

In Figure 2, we illustrate how study participants fall into each of the risk subgroups
based on their age and arrest history, while holding constant at the sample means gender,
race, and time since release. As shown in the figure, for the average-aged participant (who
was 33 years old), those with nine or more prior arrests were placed in the high-risk
subgroup; those with five to eight prior arrests were categorized as medium risk; and those
with one to four prior arrests were categorized as low risk. Similarly, for participants who
have the sample average of seven prior arrests, those who were age 28 years or younger were
categorized as high risk; those who were age 29 to 40 years were categorized as medium
risk; and those who were age 41 years or older were categorized as low risk. Another way of
viewing Figure 2 is to focus on how movement along either axis affects one’s probability of
recidivism. Movement along the age axis shows that younger offenders, all else equal, had
higher probabilities of recidivism (were more likely to be categorized as high risk) than did
older offenders. The only factor that kept younger offenders out of the high-risk category
was a low number of prior arrests. Conversely, movement along the prior arrests axis shows
that those with a higher number of prior arrests, all else equal, were more likely to be
categorized as having a high risk of recidivism. Only the oldest of those with many prior
arrests (e.g., older than age 50 years) were categorized as being at medium or low risk of

recidivism.

Does CEO’s Impact on Recidivism Vary by Low, Medium, or High Risk of Reoffending?

Next, we examined whether CEO had a differential impact on study participants’ probability
of rearrest, reconviction, and reincarceration in the 2 years after random assignment based
on their initial risk of such recidivism. Using the same methods employed in the larger CEO
evaluation, we estimated the rates of recidivism for each of the predefined risk subgroups.
The predictors included in each regression model were those identified previously as controls
or as predictors of recidivism risk subgroups (as shown in Table 4), along with a variable

measuring CEO program group status. Table 5 shows the adjusted outcomes for the average

Volume 10 » Issue4 961



Research Article Transitional Jobs Program

Definition of Risk Subgroups, by Age and Number of Prior Arrests

Number of Prior Arrests
20 19 18 17 16 15 14 13 12 11 10 9 8 7 6 5 4 3 2 1
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Notes. This figure shows former prisoners in the sample and their categorization as high, medium,
or low risk of recidivism as determined by regression-based calculations of recidivism risk for dif-
ferent combinations of age and prior arrests, while holding constant at the sample means gender,
race/ethnicity, and time since release. As shown in the figure, for the average-aged participant (who
was 33 years old), those with nine or more prior arrests are placed in the high-risk subgroup; those
with five to eight prior arrests are categorized as medium risk; and those with one to four prior ar-
rests are categorized as low risk. Similarly, for participants who had the sample average of seven prior
arrests, those who were 28 years or younger are categorized as high risk; those who were 29 to 40
years are categorized as medium risk; and those who were 41 years or older are categorized as low
risk.

program and control participants within each risk subgroup.! The table also shows the
difference between program and control group outcomes (the impact of CEO) and its
statistical significance (p value), as derived from the “program group status” variable included
in each regression model. The rightmost column of the table gives the Z statistic, which
measures the significance of the difference in program impacts between the low-risk and the
high-risk subgroups (Clogg, Petkova, and Haritou, 1995; Paternoster, Brame, Mazerolle,
and Piquero, 1998).

While viewing Table 5, several key findings emerge. First, for former prisoners in the

high-risk subgroup, CEO reduced significantly the probability of rearrest, the probability

14.  Parameters and odds ratios from all regression models estimated are available from the authors on
request.
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of reconviction, and the number of rearrests in year 2 after random assignment. Also, for
the high-risk subgroup, the impact of CEO in reducing the number of rearrests in years
1 and 2 combined was marginally significant. Furthermore, as shown by the Z statistics,
CEO’s impact on reducing several recidivism outcomes for those in the high-risk subgroup
was significantly greater (better) than its impacts on those same outcomes for the low-risk
subgroup. Specifically, for former prisoners in the high-risk subgroup, compared with those
in the low-risk subgroup, CEO significantly reduced the probability of rearrest in year 2
and in years 1 and 2 combined; the probability of reconviction in year 2; the probability
of reincarceration in year 2; the probability of rearrest, reconviction, or reincarceration in
year 2; the number of rearrests in year 2 and years 1 and 2 combined; and the number of
misdemeanor reconvictions in years 1 and 2 combined.!>-1

Second, there were no significant program impacts on recidivism in year 1 for those in
the high-risk subgroup. The impact of CEO on high-risk former prisoners did not emerge
until the second year following random assignment to the program.

Last, there were few program impacts on recidivism—of any type—for former prisoners
in the low-risk and medium-risk subgroups (see Table 5). For the medium-risk subgroup in

the program, there was one statistically significant finding: a decrease in the probability of

15. Former prisoners who entered the CEO study did so at varying points of time after their release from
prison. Given that past studies of prisoner reentry have found the highest rates of recidivism during the
first year after release (see, e.g., Langan and Levin, 2002), we felt it important to rerun all outcome
analyses—within each risk subgroup—focusing on former prisoners who entered the CEO study within
3 months of their prison release. Notably, the interim CEO evaluation report showed that the program
had greater impacts on this subsample of study participants (Redcross et al., 2009). For space reasons,
we do not present results from this supplemental analysis but do discuss our general findings. CEO’s
impacts on recently released former prisoners generally mimicked the pattern of findings from the full
sample, albeit with some differences. For example, among former prisoners in the recently released
high-risk subgroup, CEO significantly reduced the probability of reincarceration in years 1,2, and 1-2,
whereas in full sample results, CEO only showed a lower reduction in year 2 reincarcerations (when the
high-risk and low-risk subgroups were compared). In addition, CEO showed a significant reduction in
the number of felony reconvictions but not in the overall probability of any reconviction for the recently
released high-risk subgroup.

16.  Asfound in the interim CEO evaluation (see Redcross et al., 2009), CEO led to a significant reduction in
reincarcerations the first year after random assignment. Empirically, this means that potentially fewer
control participants were available (on the street) for possible rearrest, reconviction, or reincarceration
during the second year of the follow-up period. With fewer control participants at risk of recidivism,
there is the potential for program effects in the second year of study entry to be minimized. We explore
whether an analysis limited to study participants who were on the street (i.e,, not incarcerated) for at
least 9 of the 12 months in year 2 altered our findings at all. We note that this subsample analysis may
compromise the random research design of the evaluation, to the extent that unincarcerated study
participants are different from those who spent most of year two in prison or jail. For that reason and to
preserve space, we briefly discuss our general findings rather than present the full table of subsample
results. We found that CEO again had its greatest impacts among the high-risk subgroup of study
participants. Among former prisoners who were on the street (not incarcerated) for at least three
fourths of year 2, CEO significantly reduced the probability of rearrest, reconviction, and/or
reincarceration in year 2, as well as the number of rearrests.
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rearrest, reconviction, or reincarceration in year 1.!7 There was also a marginally significant

finding for the low-risk subgroup: an increase in the probability of rearrest in year 2.

Study Limitations

There are two possible limitations to the primary analysis of interest in this article, which we
identify here and describe how we attempted to address. First, despite the study’s random
design, the relationships of predictor variables to recidivism in the control group are not
exactly identical to those we would have observed in the program group (had we been able
to do so) because of random sampling error. Therefore, had we used coefficients from the
control group at face value to classify all participants into different risk subgroups, it would
have been possible to misclassify some program participants into a higher or lower risk
group than was true for them. This misclassification could have led to an overestimation
of positive program effects in the high-risk group or an overestimation of negative program
effects in the low-risk group.

To address and overcome this limitation, we instead randomly selected one half of the
control group participants, estimated the logistic regression model predicting recidivism
among them only, and applied coefficients from that model to the other half of the control
group and the program group to generate risk subgroups. In this way, we treated the
randomly selected subsample of control group participants as a separate independent sample,
one that was similar in all ways to the other half of the control group and to the program
group as well, prior to program participation. By applying coefficient estimates from this
random subsample to the unselected control group participants and program participants
alike, we avoided the potential for misclassification bias—because the likelihood of such
misclassification was distributed equally across the control and program group participants
who remained in the final analysis.

Second, given the study’s random design, we began with general equality in baseline
characteristics between the program and control groups. However, once study participants
were stratified into low-, medium-, and high-risk subgroups, it is possible that this effect of

random research design was altered (in other words, that program and control participants

17.  As described previously and shown in Table 3, the interim results from MDRC's impact evaluation of
CEO showed two significant year 1 recidivism effects for program group members, as a whole:
reduction in the rate of felony convictions (p < 0.10) and reduced likelihood of incarceration for a new
crime (p < 0.05) (Redcross et al.,, 2009). Although we do not report risk subgroup results for these two
specific outcomes, it was the case—as is implied by the outcomes we do report (namely, number of
felony convictions and incarceration for any reason)—that there were no significant year 1 effects for
these outcomes within any risk subgroup. A subsequent examination of this apparent discrepancy
pointed to only one potential reason: the reduced sample sizes of the data analyzed in this article
(reduced because we examined subgroups and reduced because we excluded a random half of the
control group). Across both outcomes, the year 1 effects of CEO program participation on these two
outcomes in the largest risk subgroup, those at medium risk, was in the appropriate direction but failed
to achieve statistical significance (p > 0.10).
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within one or more risk subgroups were no longer similar to each other, on average, at
baseline).

To assess the extent to which this was true, we estimated two logistic regressions within
each of the three subgroups. Both regressions predicted the probability of program group
status, and the first included virtually all of the baseline characteristics identified in Tables 1
and 2 as predictors, whereas the second included only the subset of baseline characteristics
shown in Table 4 to predict recidivism. The results indicated that there was a mixed bag of
differences in baseline characteristics for the high-risk group, no overall differences for the
medium-risk subgroup (i.e., baseline characteristics for program and control participants
were similar), and one difference for the low-risk group. Although participants in the high-
risk subgroup showed no differences by program group status for the subset of variables
included in Table 4, they did show some differences in the model including all baseline
characteristics. Program participants in the high-risk subgroup were somewhat less likely to
be married, had more felony convictions, and had fewer misdemeanor and parole violation
convictions than control participants in the high-risk subgroup. However, this imbalance
was countered by the fact that program and control participants in the high-risk subgroup
showed no significant differences in the number of prior felony or misdemeanor arrests,
prior convictions for any reason, likelihood of having served a prior prison term, and
number of times acquitted of prior charges. Thus, it is unclear whether these differences
had any meaningful effects on results. For the low-risk subgroup, the results indicated that
although most baseline characteristics were similar between the two types of participants,
the program group had a somewhat higher number of prior arrests. This difference may
explain, in part, the lack of significant CEO impacts on program participants in the low-risk

group (as shown in Table 5).

Discussion and Policy Implications

Visher et al. (2005) called for a rigorous evaluation of current employment programs,
particularly transitional jobs programs. The CEO evaluation is responsive to this call,
and its findings indicate that CEO has long-term impacts on participants’ likelihood of
recidivating. Furthermore, the current analysis indicates that CEO’s greatest impacts are for
those at highest risk of recidivating,.

These findings have important implications for policy and practice related to transi-
tional jobs programs for former prisoners. First, in line with previous arguments by parole
and reentry experts (for example, Petersilia, 2004; Solomon et al., 2008), and as advanced
by proponents of the “risk principle” (Andrews and Bonta, 2003; Andrews and Dowden,
2006), we found that high-risk offenders benefited most from the CEO transitional jobs

program.'® If these results are confirmed by other studies of transitional jobs programs, then

18.  The risk principle asserts that criminal behavior can be predicted and that treatment should focus on
those at the highest risk of reoffending (Bonta and Andrews, 2007).
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we can conclude that limited program resources should be targeted toward those at highest
risk for recidivating because they are the people helped most by this intervention.!” The
high-risk offenders who participated in the CEO program were less likely to be rearrested,
had fewer rearrests, and were less likely to be reconvicted of crimes than high-risk offenders
who did not have a chance to participate in the program. Furthermore, those in the low-risk
category who participated in CEO had outcomes that were similar to those of the control
group. Some researchers have argued that offenders with a low likelihood of recidivating may
not require intervention or that they may adopt crime-supportive attitudes and behaviors
if they become involved in programs with other offenders (Cullen and Gendreau, 2000, as
seen in Petersilia, 2004; Lowenkamp and Latessa, 2004). Clearly, the current analysis offers
support for both types of arguments: that offenders at highest risk of recidivism should be
targeted when implementing transitional jobs programs and that those at lowest risk are
not likely to benefit from such programs. Importantly, however, the current study cannot
determine whether program impacts would definitively differ if the program were limited
to those at highest risk of recidivating.

Second, in line with the first policy implication, the current analysis contributes
information toward future assessments of former prisoners™ risk of reoffending. In this
sample, a person’s age and number of prior arrests were most predictive of recidivism. In
particular, for the average-aged person in the sample (33 years old at random assignment),
the subgroup at a high risk of recidivism consisted of those with nine or more prior arrests.
Similarly, for those in the sample who had seven prior arrests (the average), the high-risk
subgroup included those who were 28 years old or younger. These categories offer insight
into the types of former prisoners who are best suited for transitional jobs programs similar
to CEO’s. Furthermore, these findings add weight to past research showing that age and
criminal history, in particular, should be included as part of any assessment of recidivism
risk.?’ In line with Solomon et al.’s (2008) recommendations on the best strategies for
producing successful supervision and reentry, we recommend that supervision agencies and
program providers use assessment tools that analyze risk, with two specific elements of risk
being individual age and criminal history. Using assessment tools strengthens the ability of
staff to make decisions about individual risk better than basing them on personal judgments
alone (Cullen and Gendreau, 2000, as seen in Petersilia, 2004; see also, Solomon et al.,
2008). Program providers and supervision agencies that are focused on facilitating reentry

success often heed this advice already and use assessment tools to measure risk and to

19.  Thisis not to say that high-risk offenders should be “rewarded” with more services than those at low risk,
but such intervention may not help or may actually hinder the reintegration process of low-risk
offenders.

20. Infact, some (e.g, Coid et al., 2009) have argued that criminal history alone can predict the likelihood of
recidivism as well if not better than clinical risk assessments—although this determination cannot be
made by nor is it the focus of the current study, given the lack of data on participants’ clinical
psychological profiles.
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target resources. Practitioners in the criminal justice arena are often readily familiar with
the assessment tools designed to indicate the probability that an offender will recidivate
(Gendreau et al., 2006).

The findings from the current study also have implications for future evaluation
efforts. Foremost, it is unclear how the CEO program actually works to reduce recidivism.
Interim evaluation results of CEO showed that program participation did not increase
one’s likelihood of obtaining unsubsidized employment but that it did reduce recidivism
outcomes, and from this analysis, we saw that this effect was concentrated among high-risk
former prisoners (Bloom et al., 2007; Redcross et al., 2009). From a social control/social
capital theoretical perspective, it is possible that the participants’ daily interactions with
transitional jobs program staff—including daily support and guidance from worksite
supervisors and job coaches—as well as peer support provided by other transitional
jobs participants, affected recidivism outcomes. This type of mentorship, which CEO
participants were more likely than control group members to report having received, may
have led to changes in the behavior and outlook of participants, even without a lasting
impact on unsubsidized employment (Redcross et al., 2009). Notably, a cross-tabulation
of CEO service receipt and offender risk level among CEO program participants revealed
no significant (p < 0.10) differences between the high-risk and low-risk subgroups in the
number of weeks worked in a transitional job or in the percentage who met with a job
developer or job coach. This leads one to conclude that it was not that high-risk CEO
participants received more services than those at low risk, but rather that their reaction to
the services and social support received differed from that of low-risk CEO participants.

Other research has shown that having social support and developing close relationships
with others, in general, can help prevent recidivism (e.g., Visher, Knight, Chalfin, and
Roman [2009] showed that close social ties—that is, being married or living with someone
as if married—reduced the likelihood of recidivism for a sample of former prisoners). Given
that CEO reduced significantly the rates of rearrest, reconviction, and reincarceration,
understanding exactly how it accomplished this is an important direction for future research.
Similarly, if future interventions are successful at improving employment outcomes, then it
will be interesting to observe whether recidivism effects improve substantially in conjunction
with employment impacts.

Last, employment programs are just one subset of the programs and resources available
to assist former prisoners in a successful reentry process. Our analysis indicates that offender
risk of recidivism may be an important element of any reentry program’s evaluation. Crucial
to this possibility, however, is the rigor of the evaluation. The current analysis’ approach
was only possible because of the experimental design of the CEO evaluation and its creation
of groups of individuals who were similar on background characteristics prior to random
assignment. Rigorous evaluation designs strengthen not only the internal validity of findings
but also permit more in-depth explorations of for whom such programs work best. When

resources permit, future evaluation efforts should be similarly rigorous.
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TRANSITIONAL JOBS PROGRAM

Why the risk and needs principles are
relevant to correctional programs
(even to employment programs)

Edward Latessa
University of Cincinnati

t is rare today to read an article or study on correctional intervention programs that

that does not refer to the work of Andrews, Bonta, and Gendreau and their risk,

need, responsivity (RNR) principles (Andrews and Bonta, 1994; Gendreau, 1996).
Through the lens of RNR, scholars and practitioners alike have a framework by which they
can better study and understand criminal conduct and the effectiveness (or lack thereof)
of correctional programs. Indeed, understanding RNR principles provides insight into the
findings from Zweig, Yahner, and Redcross (2011, this issue).

Risk Principle

We will start with the risk principle, or the “who” to target—those offenders who pose a
higher risk of continued criminal conduct. This principle states that our most intensive
correctional treatment and intervention programs should be reserved for higher risk
offenders: those with a higher probability of recidivating. Low-risk offenders have a low
probability of recidivism and, as such, generally have few risk factors. The question is “why
waste our scarce correctional programs on offenders who do not need them?” Furthermore,
placing low-risk offenders in intensive programs also can be counterproductive because
research has clearly demonstrated that when we place lower risk offenders in our more
intensive programs (usually with higher risk offenders), we often increase their failure rates
(and, thus, reduce the overall effectiveness of the program (see, e.g, Bonta, Wallace-Capretta,

and Rooney, 2000; Lowenkamp, Latessa, and Holsinger, 2000).
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Need Principle
The second principle is referred to as the need principle, or the “what” to target—
criminogenic factors that have been found to be significantly correlated with criminal
conduct. The need principle states that programs should target and focus most efforts
on crime-producing needs, such as antisocial attitudes, values, and beliefs; antisocial peer
associations; lack of work and financial achievement; substance abuse; lack of problem-
solving and self-control skills; as well as other factors that have been found to be correlated
with criminal conduct (Andrews and Bonta, 1994; Gendreau, Little and Goggin, 1996).
As noted, one of the domains identified by Andrews and Bonta (1994) is employment
and financial achievement. Although Andrews and Bonta were clear that this domain is
more than just having employment, the operationalization of this area in practice often is
viewed as simply “just get them a job.” Unfortunately, as noted in the Zweig et al. (2011)
article, some research shows that employment programs alone will not have the desired
effects (Bushway and Reuter, 2002; Visher, Winterfield, and Coggeshall, 2005). What we
are increasingly learning is that work is much more than just getting someone a job—it
involves how work is viewed, the satisfaction one derives from work, how one gets along
with coworkers and supervisors, and other work-related aspects linked to atticudes and
skills. Indeed, a recent study of parolees in Pennsylvania by Bucklen and Zajac (2009)
illustrated these points. Contrary to conventional wisdom, they found little evidence that
job acquisition alone was a significant predictor of success or failure on parole. Rather, in

the area of employment and finances, they found that those parolees that failed were

e Less likely to have job stability

e Less likely to be satisfied with employment

o Less likely to take low-end jobs and work up

e More likely to have negative attitudes toward employment and unrealistic job
expectations

e Less likely to have a bank account

e More likely to report that they were “barely making it” (yet the success group reported

more than double median debt).

Furthermore, failures were only slightly more likely to report having difficulty getting a
job, and most eventually did. The major contributors to failure included antisocial attitudes,
continued association with those with a criminal record, unrealistic expectation about life
outside of prison, and poor coping and problem-solving skills (Bucklen and Zajac, 2009).

So although having a job is an important element of reentry and prosocial behavior,
we have to look deeper to understand the relationship between work and criminal conduct.
Interestingly, in the Bucklin and Zajac (2009) study, successes and failures did not differ
in difficulty in finding a place to live after release, and they were equally likely to report
eventually obtaining a job. The most important factors centered on attitudes, whether they

were about work, behavior, social support systems, or peers.
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It also is important to remember that higher risk offenders have multiple risk factors,
which is why programs that tend to be one dimensional tend to be less effective than
programs that target multiple risk factors (Gendreau, French, and Taylor, 2002). In short,
offenders are usually not higher risk because they have one risk factor but because they have
multiple risk factors. This issue can clearly be seen with employment. For many offenders,
being unemployed is a risk factor, but is it a risk factor for most of us? If we lost our jobs,
would we start selling drugs? Steal cars? Mug the elderly? I suspect not. What we would
most likely do is find another job. However, if we thought that we could make more money
in a day than what others can make in a month, were not into the “9 to 5” grind, not willing
to take a lower paying job and work our way up, hung around with friends who think work
is for others, and so forth, then not having a job would be a significant risk factor mainly
because of these antisocial attributes combined with having a lot of time on our hands to
get into trouble. For this reason, correctional programs need to focus on the “big four”
predictors of criminal conduct—attitudes, peers, history, and personality (Andrews, Bonta,
and Wormith, 2006) before simply sending an ex-offender out to work. Again, research
has demonstrated that programs that target several criminogenic factors are much more

effective than those that are one-dimensional (Gendreau et al., 2002).

So, For Whom Does a Transitional Jobs Program Work?

The data for the Zweig et al. (2011) article was drawn from a Center for Employment
Opportunities (CEO) study, conducted by the MDRC (Redcross, Bloom, Azurdia, Zweig,
and Pindus, 2009). This randomized experiment was well designed, and in the end, mixed
results were found with regard to employment and recidivism. The CEO did not have along-
term effect on employment; however, there were some significant effects on selected measures
of recidivism. The current study goes one step further by separating CEO participants by
risk. The findings confirm the risk principle; reductions in recidivism were found for
higher risk offenders, with very few differences for the low- and moderate-risk offenders.
Furthermore, lower risk offenders actually reported an increase in the probability of rearrest
in the second year. Given what we have learned from the risk and need principles, none of

these findings were surprising.

Some Lessons Learned

Several lessons can be learned from the Zweig et al. (2011) study. The first lesson is the
importance of examining outcomes by risk level. It is likely that over the years some
treatment effects have been masked by failing to examine differences by offender risk. The
mistake that often is made (by researchers and practitioners) is that we have been looking for
treatment effects by comparing low-risk with high-risk offenders rather than by comparing
low-risk with low-risk offenders and high-risk with high-risk offenders. Second, by mixing

low- and high-risk offenders, programs often can produce iatrogenic effects. This result
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can occur for several reasons (see Lowenkamp and Latessa, 2004), but having low- and
high-risk offenders interact and mingle together is probably not a good idea. Third, relying
on one-dimensional programs will unlikely produce the reductions in recidivism that might
be obtained by designing multimodality programs. Finally, as noted by Zweig et al., the
use of assessment tools to determine risk is much more effective than personal judgments.
Taking it one step further, an abundance of evidence shows that using a validated risk/need
assessment tool is a key ingredient to meeting the risk and need principles, which in turn

helps correctional programs become more effective in reducing recidivism.
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Deconstructing the risk principle

Addressing some remaining questions
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he article by Zweig, Yahner, and Redcross (2011, this issue) is one of the

strongest tests to date of the risk principle. Offenders were randomly assigned

to a transitional jobs program. The risk of reoffending levels—high, medium,
and low—were based on exogenous factors that were in place prior to the intervention. The
results showed that the transitional job program reduced recidivism relative to control group
participants for the high-risk offenders but not for the low- or medium-risk offenders. One
of the few ways that Zweig et al. could have improved on their design would have been
to use preexisting risk levels as a blocking variable and to assign offenders randomly to the
intervention and control groups within each of these risk levels.

In this policy essay, we accept the premise of the risk principle, but we pose certain
questions that should be addressed by criminologists to further our understanding of
the mechanisms at work, and to enhance its utility as a public policy tool. We start by
deconstructing elements of the risk principle, acknowledging the original statement by
Andrews, Bonta, and Hoge (1990). We also give credit to expositions by Lowenkamp and
Latessa (2004) and Lowenkamp, Latessa, and Holsinger (20006) in expressing the relationship

among risk, supervision, and program intensity.

Risk Principle Defined
Offenders are distributed along a dimension of risk to commit crimes based on some
scalar assessment of that dimension. Based on the risk scale, the risk principle suggests the
following actions, especially with regard to community supervision:

1. The higher the risk level, the higher the level of community supervision.

2. The higher the risk level, the greater the required level of rehabilitative intervention.
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3. Low-risk offenders require little or no services, and it may be that there is a perverse
effect of assigning intense rehabilitation services to low-risk offenders that could create

criminogenic effects.

The Higher the Risk Level, the Higher the Level of Community Supervision

Many jurisdictions have adopted risk assessment tools, and they use them to divide their
supervised population into different risk levels, assigning the highest levels of supervision
to the highest risk groups (e.g., Latessa and Lovins, 2010; Shaffer, Kelly, and Lieberman,
2001). This is an efficient way to assign limited supervision resources. Indeed, in some
jurisdictions, such as the states of Maryland and Washington, and New York City, the
lowest risk offenders report to kiosks to measure supervision compliance (Baker, n.d.).
In earlier work on inmate risk assessment and classification, it was argued that the tools
that measured risk had to be normed on the jurisdiction population. We presume the same
guidance should hold for different community supervision jurisdictions. Nonetheless, other
questions develop that may be jurisdiction specific.

First, what thresholds should a jurisdiction adopt to decompose its supervised
population into the various levels of risk? If a jurisdiction has the resources to conduct
a normative study within its authority, then the thresholds can be based on the levels of
recidivism the jurisdiction establishes. Second, although we do not want to complicate this
proposed solution, analysts and practitioners should be aware of the analytical problem of
conducting a normative study when offenders are assigned to levels of supervision that are
intended to suppress the behaviors predicted by the risk assessment device. This dilemma
has been posed by Bushway and Smith (2007), and a solution has been suggested by Rhodes
(2010).

As Rhodes (2010: 57) pointed out, “Researchers do not always convey their purpose
when developing prediction instruments, but it seems that they intend to estimate the
inherent power of observed risk/prediction variables (the Xo) to predict the outcome (Y)
in the absence of control and correctional responses.” Rhodes (p. 63) also noted that
“[tJhe more effective are control/correctional responses, the worse are the predictions.
Regrettably, the more effective are control/correctional responses, the more important are
good predictions. This is perverse: The more important the policy relevance of good
predictions, the greater the harm done by following best estimation practices.” In other
words, the initial assessment of the risk instrument will only be correct to the extent
that jurisdictions make no effort to control, monitor, or suppress criminal behavior while
they are first developing their instrument. This may work in a jurisdiction that has no
supervision policy based on risk assessment, but it will fail in jurisdictions that do have
one. Rhodes offered a technical solution to the problem, showing how to model both
the individual level factors that determine criminal recidivism and the supervision factors
that suppress criminal recidivism, and readers are encouraged to read his paper if they are

developing a risk assessment, renorming it, or modifying it. Second, the more effective
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the jurisdiction’s control/supervision strategies, the worse the prediction will be when one
renorms or revalidates the instrument without using Rhodes’ procedure. Thus, what is
assumed to be current best practice may produce invalid risk estimation and bad public
policy choices.

As there has never been an empirical test along the lines Rhodes (2010) suggested, it
leaves open the possibility that the individual level factors that predict future criminality
may be so compelling—have a much higher weight than community supervision factors—
that failure to account for these community control processes will not have a major impact
on the validity of the prediction instrument. Or, that in fact community supervision is not
very effective at suppressing criminal misconduct.

Putting aside this more abstract methodological concern, administrators of community
supervision agencies can develop thresholds of high risk and monitor the risk levels of their
supervised population over time to see where to allocate the high supervision resources.
These latter resources refer to technology such as GPS devices (Bales, Mann, Blomberg,
McManus, and Dhungana, 2010) or human resources (Jalbert, Rhodes, and Flygare,
2010) where smaller caseloads and more follow-up can be devoted to the higher risk

cases.

The Higher the Risk Level, the Greater the Required Level of Rehabilitative Intervention
Lowenkamp and Latessa (2004) have provided insight into the nature of this risk principle
corollary. The reason higher risk individuals are in fact more risky is because they have deficits
on multiple domains that affect criminality. These domains include drug dependence, the
weight of prior criminality, criminal peers, criminal thinking, criminal attitudes, and other
dimensions. To address this multifaceted cocktail of needs, rehabilitation programs must
be designed to address such needs. The interaction between proper assessment and proper
treatment is the key according to advocates of this corollary.

The Zweig et al. (2011) study does suggest that the services provided under the rubric
of transitional jobs programs included more than just employment services, including job
coaches who conducted weekly checks of the participants’ progress and provided referrals
for various support services such as transportation and substance abuse treatment. The
authors themselves suggest that learning was occurring along several domains of criminal
needs as a result of the work of the job coaches and worksite supervisors, who served as role
models. Offender participants also received peer support from other CEO participants.

Although there is theoretical justification for providing more services to high-risk
offenders, we are not aware of any empirical investigations that show that by stacking
programs on top of one another for high-risk offenders, greater results are achieved to
produce marginal reductions in offending. An even more compelling result would be that
such stacking produces an interaction effect where the stacking results in a decrease in
recidivism beyond the effect of the individual interventions themselves, a kind of multiplier

effect.
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One of the major studies that we are aware of which addressed the treatment of high-
risk offenders that also provided evidence on the types and number of programs offered
to offenders and the relationship of program participation to recidivism was the multisite
evaluation of the Serious and Violent Offender Reentry Initiative (SVORI; Lattimore
and Visher, 2009). According to the final report, “The study participants were high-risk
offenders who had extensive criminal and substance use histories, low levels of education and
employment skills, and families and peers who were substance and criminal justice system
involved” (p. ES-8). The final report shows that although SVORI participants received more
services than their non-SVORI counterparts, the level of services were far short of their needs
and declined substantially after release. Furthermore, “participation in SVORI programs was
associated with moderately better outcomes with respect to housing, employment, substance
use, and self-reported criminal behavior, although these improvements were not associated
with reductions in official measures of reincarceration” (p. ES-9). In contrast to the current
study, which did not demonstrate a positive effect of the transitional job programs on
job acquisition, but could demonstrate an effect on recidivism, the SVORI study found
an effect of enhanced prison and community services on intermediate outcomes, such as
housing, employment, substances abuse, and self-reported criminal behavior, but not on
officially recorded criminality. Furthermore, there has been no evidence from SVORI that
the stacking of programs produced better results for these high-risk programs.

The bottom line is that we still do not know a great deal about how to design a
comprehensive plan to address high-risk offender’s needs, and perhaps more importantly,
there may not be sufficient resources in most communities to provide for those services
in the community. However, results such as the current evaluation should provide us with

encouragement that it is possible to have an effect.

Low-Risk Offenders Require Little or No Services, and It May Be That There Is a
Perverse Effect of Assigning Intense Rehabilitation Services to Low-Risk Offenders That
Could Create Criminogenic Effects

This last corollary of the risk principle suggests that we will do no harm if services are
not provided to low-risk offenders. Rather, services may increase the risk of recidivism for
low-risk offenders. Although the Zweig et al. (2011) evaluation did not produce statistically
significant results supporting this conclusion, close inspection of their Table 5 shows that
if there had been a larger sample size, this could have occurred in the low-risk group in this
study.

Lowenkamp and Latessa (2004) and Lowenkamp et al. (2006) have explained this
phenomenon based on three potential mediating influences. First, the treatment of low-risk
offenders in the community probably exposes them to high-risk offenders who are also
receiving treatment, and this creates the opportunity for them to learn antisocial behavior
from the latter group and form peer associations with individuals who reinforce offending.

There is some evidence for this phenomenon in the juvenile literature (Osgood and Briddell,
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2006), but it is weak. Second, participation in the program interferes with the normative
activities of low-risk offenders disrupting their normal reintegration back into society. Third,
enhanced supervision and surveillance with more demanding conditions may increase the
probability of violations.

Whether or not participating in community supervision programs actually interferes
with the successful integration of low-risk offenders into the community really depends on
the way the program is designed. If it is the kind of program that requires the offender
to give up his/her job and spend time in intensive supervision under the constant watch
of the program provider as well as the community supervision agent, perhaps this is a
causal mechanism for failure. However, the transitional job program described by Zweig
et al. (2011) did not seem to be designed and implemented in that manner, yet had a
criminogenic effect on low-risk offenders. To tease out these relationships, studies should
be designed either to evaluate or manipulate the various components of this corollary.
Here is the optimal experimental 2 x 2 x 2 design. Take something like the transitional
jobs program or some other program that we know works and assign low-risk community
supervision cases to participate in the program and assign them to participate with either
other low- or high-risk participants. Vary the levels of supervision. Also, vary the setting in
which the program occurs, allowing half of the offenders to carry on the program activities
after hours promoting minimal interference in reintegration, and the other half to participate
in a custodial setting. We do not really anticipate that such a study will ever be conducted
either as an experiment or as a quasi-experimental design. Our interest here is pedagogical.

However, this is what it would take to sort out these competing influences.

Policy Implications

One policy implication of this policy essay is that jurisdictions that have incorrectly
developed or normed their risk assessment instrument, when there is also a correctional
response such as increased supervision or rehabilitative services for higher risk offenders,
will produce a fundamentally flawed tool for setting risk levels and supervision thresholds.
Furthermore, an instrument normed in one jurisdiction may be totally inappropriate for
another jurisdiction, not necessarily because the supervision populations are different, as is
typically assumed, but because the two different jurisdictions use diverse supervision and
rehabilitation strategies. Jurisdictions that either develop their own risk classification devices
or use “off-the-shelf” proprietary tools should take care, and perhaps seek, analytical services
before applying these tools.

There may be jurisdictions that are unwilling to, or as a result of legal impediments
cannot, prevent low-risk offenders from receiving services. At this point, the research
community has not been able to tease out the best way of delivering those services, and
there is the potential to do more harm than good. The best policy advice at this point is

to provide those services with the least amount of interference in the daily lives of low-risk
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participants, and to try to ensure that low-risk offenders are not mingled with high-risk
offenders in a treatment setting,.

Finally, although there is no systematic evidence that stacking multiple services for
an offender provides a benefit beyond the specific individual services, jurisdictions will
have to use common sense in providing those services. If an individual has many needs,
proper assessment may point out the most important deficits that require special services or
interventions. The science of assessment is still too immature to suggest which needs should
be addressed first, which needs are primary, or which combination or sequence of services

will produce optimal results.

Summary

The risk principle is close to becoming a law in the study of criminology and criminal
justice. It does not have the status of the age/crime curve, but clearly it has permeated
the consciousness of many criminal justice practitioners and administrators. Although the
Zweigetal. (2011) article is a meaningful contribution to this important area of inquiry, and
has clear policy implications for programs and interventions in the community corrections
and prisoner reentry arena, we have laid out a set of issues that should be addressed to

improve our understanding of the limits and boundaries of the risk principle.
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COMMUNITY-DRIVEN VIOLENCE
REDUCTION PROGRAMS

Community-based partnerships and crime
prevention

Wesley G. Skogan
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n their article, Jeremy M. Wilson and Steven Chermak (2011, this issue) provide

an evaluation of a community-based youth violence prevention program, Pittsburgh’s

One Vision One Life (OVOL). Facing a record-setting rise in homicide, a local
coalition of organizations launched a street-work program that intervened to defuse
impending disputes and identified high-risk youth who could be connected with services.
Three clusters of neighborhoods were targeted by the program, whereas others served as
comparison groups in the evaluation.

Why should this journal, and the research community, devote attention to OVOL and
programs like it? First, and foremost, in my view, it promises a nonenforcement alternative to
violence prevention. If we are going to maintain democracy in a world that is increasingly
governed through fear and punishment, it behooves us to err on the side of paying close
attention to approaches to peace and stability that rely on civil society rather than on
criminal justice institutions. Research on hot spot interventions and problem-oriented
criminal justice programs, to pick examples of the latter, is more than “promising.” We
know a great deal about why, and how, they work. However, the contrast between the vigor
and the rigor of research in those fields and this one is striking. So too are the theoretical
perspectives from which they operate, with those on the civil society side worrying about
individual and collective norm change and harm reduction, not about fear and deterrence.

Second, we should pay attention because OVOL is representative of how services are
delivered in the United States. Community-based partnerships—coalitions among grassroots
organizations, nonprofit service providers, local government agencies, and funders—are to

a significant degree replacing the older model of creating public agencies and staffing them

Direct correspondence to Wesley G. Skogan, Institute for Policy Research, Northwestern University,
2040 Sheridan Road, Evanston, IL 60208-4100 (e-mail: skogan@northwestern.edu).

DOI:10.1111/j.1745-9133.2011.00782.x © 2011 American Society of Criminology =~ 987
Criminology & Public Policy » Volume 10 o Issue 4



Editorial Introduction Community-Driven Violence Reduction Programs

with public employees who provided services to community members. We are abandoning
permanent, professional, and often unionized civil servants (read them as “expensive”) for
more temporary, well-intentioned, task-oriented contractors who may be dumped when
tax revenues falter. They hope to protect themselves from this fate by finding political
patrons, hiring local influentials to staff the program, and cultivating friends in the media.
With luck they will find themselves—as Andrew V. Papachristos in his policy essay (2011,
this issue) dubs it, “too big to fail.” This approach is now how we deliver child care,
family support services, preventive physical and mental health care, affordable housing
and housing rehabilitation, recreation, adult education, employment counseling and job
training, and a myriad of services and activities for senior citizens. OVOL is just a case study
of programming in the criminological domain. Governance has become contract-letting,
whereas in the public sector, even police numbers are at risk.

As Wilson and Chermak (2011) make clear, OVOL is not alone in the world of largely
nonenforcement, community-based, crime-prevention partnerships. While explaining the
program, and later decoding the findings of the evaluation, Wilson and Chermak detail
the relationship between Pittsburgh’s program and related projects in other cities, notably,
Baltimore, Chicago, and Boston. The apparent commonalities and contrasts among them
will provide the reader with a useful picture of this world of prevention services.

Of course, readers also will want to know whether all this can actually work. Mixed
evidence is available regarding the effectiveness of this and similar programs, as well as a
mixed evaluation record. They are hard to implement, it is challenging to say exactly what
they do, and it is difficult to link whatever they did to measured outcomes.

As a reader of this article by Wilson and Chermak (2011) and of evaluations of similar
programs will quickly note, they are hard to implement and sustain. Our colleagues who
evaluate policing strategies lament the difficulties of funding, organizing, and keeping top
managers focused on crackdowns by their troops in a few targeted geographical areas. They
should take a peek into the world of community-based partnerships. There, programs
depend on the coordinated activities of multiple organizations with distinct agendas,
different budget cycles, highly varying degrees of professionalism, sometimes volunteer
staffing, and frequent financial crises. Of course, they also often have differing views on
how—and whether—they should be evaluated. They are beholden to different and often
competing politicians. The “grassroots” components of the partnerships often are as critical
and oppositional as they are interested in cooperating with criminal justice agencies, which
are not popular among their constituents. David M. Kennedy in his policy essay (2011, this
issue) is unwilling to give up the enforcement tools in his criminological tool bag, although
he is sensitive to the implications of pulling them out. However, many groups that actually
represent their community’s views may not be willing to take up the hammer.

Itis hard to keep track of what program staff actually does, and the shifting population
they work with. OVOL and related programs are not situated in schools or other controlled

settings. Strikingly, reviews of successful programs (such as those summarized at the Center
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for the Study and Prevention of Violence’s “Blueprints for Violence Prevention” website)
most often identify school-based or pre/postnatal initiatives. However, as one staff member
I interviewed as part of my CeaseFire-Chicago evaluation bluntly put it, “Gangsters aren’t
in school.” Instead, they find fellowship as far from the constraints of adult supervision
as they can place themselves. OVOL and the others deal with potential offenders “in the
wild.” They run down clients, who may be of no fixed address, on the street. They work in
the night and in places where no institutional-review-board—governed principal investigator
would be allowed to send his or her staff.

Also, it is difficult to link these activities plausibly to measured outcomes. Our policy
essay commentators on the article by Wilson and Chermak (2011) all lament the shortage
of randomized trials in this field, which is a familiar chant. Some, like CeaseFire-Chicago,
are at least multisite, which yields some analytic leverage. All of the programs discussed here
ended up employing retrospective, data-analysis—intensive designs for detecting program
effects, and Megan Ferrier and Jens Ludwig’s (2011, this issue) policy essay is a reminder of
the fallibility of this approach. But they all came to their evaluations only after the programs
had apparently proved their worth. Like program funders, research sponsors also want to
minimize the risk of betting scarce dollars on a program that will not pay off, so both groups
are adverse to getting in on the ground floor.

Strikingly, one persistent finding of the OVOL evaluation (it occurred in all target
neighborhoods areas and in some nearby spillover areas) is that it may have caused violent
crime to go #p, not down. Wilson and Chermak (2011, this issue) and the policy essay
commentators mull over this point, as doubtless will the reader. Malcolm W. Klein (2011,
this issue) points to the pernicious role that the program’s rough-and-tumble staff may have
played in glorifying gangs. Other policy essayists point to Klein’s own research to infer that
OVOL may have fostered gang identification and cohesion, in a city where gangs were not
particularly well organized before. Kennedy (2011, this issue) observes that the hostility of
the street workers to the police may have further undermined the confidence of their clients

>

in the police, and it may have encouraged a “stop snitchin’ attitude. In short, this dialog
is a reminder that “first, do no harm” is a relevant injunction in the social service world as
well as in medicine.

Where should we go from here? First, the evidence on how, and even whether,
community-based client service and street intervention programs work is sufficiently mixed
that we should continue to pursue what Ferrier and Ludwig (2011, this issue) describe as
“efficacy trials.” These evaluate small but carefully developed field tests of closely monitored
programs, looking directly inside the “black box” to see what activities actually take place,
what is doable and what is not, and what seems to work. It is advisable to conduct several
of these, testing various program permutations, with big-bang “effectiveness trials” only
coming later. One message of research by Klein (2011, this issue) and our other policy
commentators is that what the interventions look like should vary in line with the nature of

the gang problem in the community. The model for Pittsburgh might be different from that
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for Los Angeles or Chicago, with their large, cohesive, and professionally led gangs. Second,
clearly, the role of randomized experiments is important at the efficacy-testing stage. These
programs usually involve a client-service component, providing a natural home for finding
what works in that domain. Third, community-based programs should seriously entertain
the possibility that they need a strong law enforcement arm to get the attention of the crime
groups and most chronic offenders at work in their target communities. Kennedy (2011,
this issue) describes a “mixed-mode” program strategy in Boston that followed these lines,

facilitating coordination-at-a-distance between street workers and the police.
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Examining Pittsburgh’s One Vision One Life”
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Research Summary

We assessed the effect of the One Vision One Life program on violence by comparing
target areas with comparison areas constructed by propensity scores and by program staff’
recommendations, and by examining areas adjacent to the target areas. We found the
program was not associated with changes in homicide bur was associated with increases
in aggravated and gun assaults. Whereas aggravated assaults increased in one spillover
area and decreased in another, gun assaults increased in one spillover area and did not

statistically change in the other.

Policy Implications

The findings raise several critical issues for similar and fisture initiatives. Among others,
these include the transferability of success in programs elsewhere and elements missing
in the Pittsburgh implementation. Successful results from similar programs suggest the
promise of these programs, whereas the Pittsburgh results suggest the need for continued

rigorous evaluation.
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espite some evidence of reductions (FBI, 2009a), violent crime remains among

the most important social problems affecting the quality of life in communities

throughout the United States. Aggregate reductions also mask the variability in
violence among and within communities. The total number of persons annually victimized
by violence remains high. In 2008, more than 9,000 persons were killed with guns (FBI,
2009b). In 2006, 71,000 persons suffered nonfatal gunshot wounds, and 2.1 million persons
sustained an injury requiring emergency-room treatment as a result of a violent incident
(CDC, 2010). Overall, more than six million individuals were victimized by crimes of
violence in 2006 (BJS, 2007). One comprehensive review of gun research indicated that
firearms play a significant role in violence and that young persons are particularly vulnerable
to violence and death from firearms (Wellford, Pepper, and Petrie, 2005).

The impact of violent crime on individuals, families, and communities is substantial.
Some estimates indicate that the annual costs of gun violence are approximately $100 billion
(Cook and Ludwig, 2000). The annual costs of all personal victimization by violence,
including intangible losses such as pain, suffering, and reduced quality of life, are more than

$450 billion (NTJ, 1996). This figure is dated and likely to be significantly higher today.
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Indeed, Cook and Ludwig (2000: 138) suggested that “the costs of violence are so great that
effective interventions essentially pay for themselves.”

The extent of violence and its impact highlight a critical need to develop and implement
effective programs to reduce it. Many communities have initiated a wide range of responses to
violent crime, firearm-related violence, and drug crimes. These interventions cover a wide
range of approaches, including public health, media publicity, technology, community-
driven, and criminal justice initiatives. Scholars have produced an overwhelming number
of studies on these initiatives using data and methods of evaluation that range greatly in
quality. Although previous evaluations indicate that there are certain types of strategies
and specific programs that are promising, there is still a great need for additional critical
evaluations. As the National Institute of Justice (NIJ) (2002: 19) noted, after compiling
and analyzing a representative selection of NIJ research on gangs, there remains “a need
to know ‘what works’. .. too little is known about the relative merits of comprehensive,
broad-based interventions.” More recently, Weisburd and Neyroud (2011: 11) reiterated
that, “what is most striking about policing is that we know little about what works, in what
contexts, and at what costs.” Moreover, most evaluations of gang interventions examine
enforcement strategies that are primarily implemented by law enforcement organizations.
In short, a critical need remains for researchers to evaluate promising strategies rigorously,
to broaden understanding of promising strategies by replicating them and their evaluations
at other sites, to identify why and what about such programs work, and to assess the impact
of nonenforcement-related strategies.

In this article, we assess a Pittsburgh, Pennsylvania—based violence-prevention strategy
known as One Vision One Life (or One Vision). In 2003, Pittsburgh had a record-setting
70 homicides, a 49% increase over 2002, with the homicide rate that year increasing from
14 per 100,000 to 22. The homicide rate in Pittsburgh in recent years has been higher than
that elsewhere in the nation and, since 2001, than in other cities with 250,000 to 500,000
residents. This increase in violence rallied a coalition of community leaders who formed
the Allegheny County Violence Prevention Initiative, which became One Vision One Life.
Real increases in certain types of crime, as observed in Pittsburgh, as well as perceptions
that a type of crime is “getting out of control,” can often lead communities and their
leaders to adopt well-meaning but not always well-considered responses. One Vision staff,
however, planned their response carefully by examining systematically the nature of violence,
considering best practices from other communities across the nation, coordinating with key
community partners, communicating with law enforcement, and adopting a strategy they
felt was appropriate for responding to the problem and consistent with the goals of the
initiative.

Borrowing aspects from several promising evidence-based models, One Vision seeks
to prevent violence using a problem-solving, data-driven model to inform how community
organizations and outreach teams respond to homicide incidents. It also uses street-level

intelligence to intervene in escalating disputes and seeks to place youth in appropriate social
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programs. One Vision shares information with law-enforcement officials, but it is truly a
grassroots effort. Its evaluation has practical and theoretical value.

This assessment of One Vision builds on prior research, and policy makers and scholars
should be interested in the findings for several reasons. First, although there is a rich literature
evaluating various types of violence-reduction strategies, there have been few quality studies
of community-initiated actions that could be thought of as an alternative to strictly an
enforcement strategy. Most evaluations have focused on interventions led by the criminal
justice community, but the initiative discussed in this article was designed to be representative
of evidence-based practices that have been shown to work from public health, social services,
and criminal justice disciplines. Second, a critical element of this strategy is to involve non—
criminal-justice personnel, usually former gang members, in mediating potential violent
conflicts. Although the involvement of “street workers” has been part of other well-known
violence reduction strategies like Boston’s Lever Pulling initiative, few studies are available
and some raise concerns about their effectiveness (see Klein, 1971). We discuss these studies
in the context of our results. Third, the intervention is modeled after (but does not mirror)
a similar strategy that has been implemented in Chicago, Baltimore, and several other cities.
In fact, personnel involved in the Pittsburgh program visited Chicago in late 2004 and early
2005 and attempted to model the intervention and their data collection after CeaseFire
in Chicago. Fourth, this type of intervention has been evaluated carefully in Chicago and
Baltimore (see Skogan, Hartnett, Bump, and Dubois, 2008; Webster, Vernick, and Mendel,
2009), but an additional evaluation of this type of intervention can yield new lessons about
the promise and possible pitfalls of such a strategy. Exploring the program’s effectiveness
relative to variation in implementation, local dynamics, and community characteristics is
helpful for assessing the likelihood that this program could succeed elsewhere. Such lessons
would be a useful resource for policy makers, practitioners, communities, and researchers.
Finally, the results in this article are not only different that what was observed in the
other studies, but it seems that this program led to an increase in violence in the target
neighborhoods. We discuss the potential reasons for these increases and the implications

for these types of strategies.

Literature Review

In this literature review, we review first the literature relevant to understanding the potential
impacts of the model. Specifically, we examine research on problem-solving, street workers,
and community outreach initiatives. Second, we review the small number of studies that

examined the impacts of programs designed similarly.

Problem Solving, Homicide Incident Reviews, and Collaborative Partnerships
One of the most significant developments for initiating change within criminal justice
organizations is the application and adoption of problem-solving approaches. The theory

behind the approach has been adopted widely and used successfully in multiagency
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collaborative partnerships (Dalton, 2003). There are many examples of criminal justice
officials systematically collecting data to examine a crime problem more completely, to
develop and implement innovative responses, and to assess the impact of these responses.
New York City’s CompStat program is probably the best-known example of formulating this
process into everyday organizational decision making (Silverman, 1999), and the Boston
Gun Project is often used as a program that demonstrates the potential of systematic data
analysis (Kennedy, 1997, 1998; Kennedy, Piehl, and Braga, 1996; NIJ, 2001). Analyses of
the Boston Gun Project found several benefits (see Wellford, Pepper, and Petrie, 2005).
Violent gang offending slowed dramatically, and youth homicide in Boston fell by two
thirds after the strategy was put into place (Kennedy, 1998: 3). The intervention also led to
a 63% decrease in the monthly number of youth homicides, a 25% decrease in assaults with
firearms, and a 32% decrease in shots fired. Boston experienced a greater (statistically
significant) decrease in youth homicide than did 39 other comparison cities (Braga,
Kennedy, Waring, and Piehl, 2001; see also Braga and Pierce, 2005). Minneapolis also
experienced sharp reductions in homicide after implementing a similar strategy (Kennedy,
1998; Kennedy and Braga, 1998).

This success led NIJ to support efforts to replicate similar Strategic Approaches to
Community Safety Initiatives (SACSIs) in ten other cities, ultimately leading to national
deployment of the Project Safe Neighborhoods (PSN) initiative by the Department of
Justice (Coleman, Holton, Olson, Robinson, and Stewart, 1999; PSN, n.d.). Recently, the
principles of problem-oriented policing generally and PSN have been extended to a drug
market initiative (see Corsaro, Brunson, and McGarrell, 2009). Although the deployment
of this model elsewhere has not been examined as closely as it was in Boston, there is some
evidence of similar promise. For example, the Indianapolis Violence Reduction Partnership
helped reduce homicides from 155 in 1997 to 101 in 2000, making Indianapolis the only
city among six comparison cities to experience a statistically significant change in homicide
frequency (Chermak and McGarrell, 2004; Corsaro and McGarrell, 2009; McGarrell,
Chermak, Wilson, and Corsaro, 2006). A national evaluation of ten SACSI sites concluded
that, when the SACSI approach is implemented effectively, it “is associated with reduction in
targeted violent crime in a community, sometimes as much as 50%” (Roehl et al., 2006: 2).
Similar positive results are emerging from select PSN sites that have implemented the
problem-solving model (McGarrell, Hipple, and Corsaro, 2007; McDevitt, Braga, and
Cronin, 2007; Papachristos, Meares, and Fagan, 2007) and from a national assessment of
the PSN initiative (McGarrell, Corsaro, Hipple, and Bynum, 2010).

One intriguing element of the Pittsburgh One Vision approach to violent crime is
that, although it is only loosely linked to law enforcement, it embraced the problem-
solving model. Concerned officials and community leaders completed a systematic review
to improve their understanding of the nature of the problem before acting. They discovered
an important and familiar pattern: A small group of chronic offenders in just a few

neighborhoods accounted for a large share of all homicides. They also found that young
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Black males living in several high-crime neighborhoods were significantly more likely to be
homicide victims and that more than 60% of the homicides in Pittsburgh occurred in just
four neighborhoods. The homicide rate for Black males living in just a few neighborhoods
was 423 per 100,000—more than 50 times the U.S. rate (One Vision One Life, 2005).
These neighborhoods became some of the target neighborhoods chosen for a strategic
response. Violence data continue to guide the program’s intervention strategies, as they did
when One Vision expanded its Pittsburgh Southside target area when it became clear that

incidents in its original target neighborhood were spilling into adjacent neighborhoods.

Conflict Intervention and Mediation: Street Workers and Street Intelligence

One Vision community coordinators use street-level intelligence to become aware of and
then intervene in potentially violent altercations. The coordinators, who are selected because
of their familiarity with and connections to the targeted neighborhoods and knowledge
about rival groups, are trained in dispute resolution, conflict mediation, and culturally

sensitive outreach. They work to prevent violence in three direct ways:

1. They attempt to defuse disputes, such as a petty argument or turf battle, before
they escalate.

2. They coordinate public and behind-the-scenes responses to every homicide (and
shooting, when awareness of the incident is timely) that occurs in the targeted
neighborhoods.

3. They connect individuals and specifically youths to critical services.

Responses to homicides include gathering intelligence about the situation and talking
with key actors (e.g., the victim’s family, the perpetrator, or others who might be involved
in any ongoing dispute) to mediate or minimize the violence and disseminating a general
antiviolence message by providing resources, materials, and information to residents.

This is similar to the underexamined role that street workers and community
organizations played in contributing to the success of the Boston Gun Project. Boston
street workers identified at-risk youth and worked to provide them with critical services,
such as job training and substance-abuse counseling. They mediated disputes between rival
gangs and worked with law enforcement to prevent violent outbreaks (Braga and Kennedy,
2002). These street workers also worked closely with the Boston TenPoint Coalition—a
group of activist Black clergy that also tried to link youths with social services and worked
with law enforcement to resolve disputes. Few data exist on the work of street workers
and community organizations, which was not measured in any substantive way. This is
unfortunate especially given contentions that the TenPoint Coalition was critical to the
decreases in youth violence through its creation of an “umbrella of legitimacy,” providing
balance to the inner-city community and law enforcement that did not exist (Winship
and Berrien, 1999). Other cities, such as Indianapolis and Rochester, New York, also

have implemented a clergy or street-worker coalition as part of a larger violence-reduction

Volume 10 o Issue4 997



Research Article Community-Driven Violence Reduction Programs

strategy. Yet we have little understanding of whether or how these are effective and how
they might be transferred to other cities and programs. Importantly, scholars have identified
several potential problems and weaknesses in the delivery of service by street workers. For
example, Klein’s (1971) important study of programs in Los Angeles highlights potential
weaknesses, including lack of supervision, lack of focus, and goal confusion. Moreover, he
found that gang workers spent only approximately 20% of their time monitoring gang
members, concluding “it may be like squeezing blood out of a turnip to think that an
average of five minutes per week per boy could somehow result in a reduction of delinquent
behavior” (p. 163). Klein (1971: 151) raised the possibility of street workers contributing
to a “paradox of programming,” whereby meeting with gang members might actually
increase delinquency by increasing the potential cohesiveness of the gang. An evaluation
of the Pittsburgh program can expand understanding of the impact of street work in
that the program uses primarily former gang and other individuals with criminal justice

histories.

Community Mobilization and Outreach

One Vision coordinates broadly and to varying degrees with other community and social
service agencies, businesses, and law enforcement. Much of the violence in the areas it
targeted stemmed from the illicit drug trade. In its broad approach, it is similar to effective
programs that addressed neighborhood drug problems from multiple perspectives with
a diverse array of resources and that were connected to broader neighborhood quality-
of-life issues (Corsaro et al., 2009; Weingart, Hartmann, and Osborne, 1994). A better
understanding is needed of how broader efforts, such as that in Pittsburgh, can harness
community capacity to combat both relatively narrow problems, such as the drug trade,
and broader problems, such as crime.

Macrolevel variables, such as economic inequality, politics, racism, and demographics,
certainly have a greater impact on neighborhood crime, disorder, and quality of life
than anything law enforcement or community organizations do (see Duffee, Renauer,
Scott, Chermak, and McGarrell, 2006; Skogan, 1990; Spergel, 1976; Wilson, 1987).
Yet community organizations or law enforcement can still mediate the impact of these
broad social forces on residents (Byrum, 1992; Cortes, 1993; Grogan and Proscio, 2000;
Sampson, Raudenbush, and Earls, 1997; Spergel, 1976). As Duffee et al. (2006: 2.7)
noted, “[t]here are numerous actions that can be and are taken within neighborhoods and
between neighborhoods and outsiders that are an effective component of a larger, more
encompassing community improvement strategy.” For One Vision, these actions include
working in the community to build broad-based sustainable partnerships, significantly
increasing the community’s commitment to its most troubled neighborhoods, reducing
the isolation of the residents living in these neighborhoods, and linking residents to social

service organizations as well as organizations to each other.

9298 Criminology & Public Policy



Wilson and Chermak

Research on Similar Initiatives

There have been two other evaluations of programs like One Vision. These evaluations
are discussed subsequently. Although the results show generally positive effects for such
strategies, it is important to test the effectiveness of the model in other cities with different
types of offense and program challenges.

CeaseFire Chicago. As noted previously, the individuals involved in the creation of One
Vision were significantly influenced by a program administered by the Chicago Project for
Violence Prevention called CeaseFire Chicago (Skogan et al., 2008). CeaseFire Chicago
began in 1999 and underwent a rigorous NIJ evaluation, led by Wesley G. Skogan, in 2005.
The process evaluation included surveys of staff, interviews with clients and collaborators
(e.g., community, clergy, business, police, and school representatives), and observation of
meetings. The impact assessment compared changes in violent crime, hot spots, and gang-
related changes that occurred in seven CeaseFire sites with those that occurred in other
matched areas.

The researchers found that the program contributed to statistically significant decreases
in shootings and attempted shootings, the size and intensity of hot spots, gang homicide
density, reciprocal killings, and gang homicides in many of the research areas evaluated
relative to the comparison sites (Skogan et al., 2008). The researchers examined the impact
of the program in seven of 25 program areas, comparing the results with matched areas.
Although violence in Chicago was generally down in all areas during the evaluation period,
the study indicates that the program pushed key violence indicators down even more.
Specifically, shootings and attempted shootings decreased in four of the seven areas between
17% and 24%. An analysis of hot spots in the program areas indicated that six of the seven
sites were safer, and “there was evidence that decreases in the size and intensity of shooting
hot spots were linked to the introduction of CeaseFire in four of these areas” (Skogan et
al., 2008: 8-15). A critical component of the analysis was examining the impact on gang-
related activities and homicides. The findings indicate that gang homicide density, reciprocal
killings, and gang involvement in homicides decreased in about half of the areas examined.

Baltimore Safe Streets Program. To date, there has only been an interim evaluation of
Baltimore Safe Streets (Webster et al., 2009). This program was modeled after Chicago
CeascFire. The analysis focused on differences between attitude changes and program
effects on violence in the target areas and a comparison area. The analyses indicated that
participants’ views on gun violence were much different in one of the target areas. The
analysis found, even after controlling for other variables, significantly reduced support for
gun violence to settle disputes in McElderry Park but no significant change in Ellwood Park.
Controlling for various indicators, the results indicated that being a resident in McElderry
reduced support of gun violence to settle disputes.

The reduced support for violence in McElderry Park was coupled with overall positive

results for the program there. The area had seen “an average of 0.31 homicides per month
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(3.7 per year) during the months prior to the implementation of Safe Streets in August
2007, but no homicides during the 14-month follow-up period,” a reduction that was
also statistically significant (Webster et al., 2009: 9). There was some diffusion of benefits
to surrounding communities, where homicides also decreased. The program also led to a
reduction of youth homicides in McElderry Park. The evaluation found no effect of the
program in Ellwood Park, but there was an upturn in homicides in Union Square. The
evaluation found an association with the program and fewer nonfatal shootings in Ellwood
Park but with more such shootings in McElderry Park and Union Square. We discuss the

Chicago and Baltimore programs subsequently.

Methods

The main focus of our analysis is to examine what impact, if any, One Vision had on
violence in the targeted and surrounding communities. It is important to note, however,
that we conducted a comprehensive implementation assessment as well, including field
observations, interviews, and police ride alongs. These results are available elsewhere (see
Wilson, Chermak, and McGarrell, 2010) but will be referenced in the Conclusions in an

attempt to improve our understanding of the nature of the impacts.

Impact Assessment

We examined the impact of One Vision on violence using a quasi-experimental design
that compared violence trends in the program’s target neighborhoods before and after
implementation with (a) trends in Pittsburgh neighborhoods where One Vision was not
implemented through a propensity-score analysis and (b) trends in specific nontarget
neighborhoods whose violence and neighborhood dynamics One Vision staff contended
were most similar to those of target neighborhoods.! As part of the outcome analysis, we
also explored the extent to which violence or violence-suppression benefits “spill over” into
neighborhoods that are adjacent to the target neighborhoods. One Vision’s primary goals
were to reduce homicide and shootings. Given the data were at the neighborhood level, the
outcome models assessed intervention effects by comparing the average outcome for the
target neighborhoods with the average outcome for the nontarget neighborhoods. This is a
standard way of assessing a difference in difference. Consistent with One Vision’s first goal,
we drew on existing data to incorporate homicides as an outcome variable. Unfortunately,

changes in how Pittsburgh police recorded incidents precluded us from directly measuring

1. The untreated control group design with multiple pretests and posttests (Shadish, Cook, and Campbell,
2002) is a widely used quasi-experimental design that accounts for most threats to internal validity
except selection bias or the chance that something “unique” and unobserved about the target or
comparison areas influenced levels of violence in them and hence measurements of program
effectiveness. Fortunately, propensity-score weighting and our ability to examine the impact of One
Vision in multiple target areas with multiple start dates using two sets of comparison neighborhoods
help limit selection bias.
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progress toward the second goal of reducing shootings. For proxy variables, we gathered
data on aggravated assaults and aggravated assaults with a gun. Although these categories
of violence include shootings and might indicate program effects, they also include other
forms of violent acts and hence are not a precise measure of One Vision’s success in reducing
shootings.”

The Pittsburgh Bureau of Police provided incident-level data for homicides occurring
between January 1, 1997 and December 31, 2007, as well as for aggravated assault and
gun assaults between January 1, 1996 and December 31, 2007. We aggregated these data
into monthly counts for each neighborhood. The Pittsburgh Department of City Planning
provided all remaining variables, which were extracted from the 2000 census (Department
of City Planning, 2006).

Analyzing the effect of One Vision posed several challenges. Chief among these was
that the implementation of the program was not random but based on levels of violence and
expert opinion of the areas most suitable for it. This created the possibility that something
particular about the neighborhoods chosen, aside from the One Vision program, could
account for any change in levels of violence—or, specifically, in homicides, aggravated
assaults, and aggravated assaults with a gun—after implementation.

To help control for the possibility of such selection bias, we used the statistical method
of propensity scores (Rosenbaum, 2002; Rosenbaum and Rubin, 1983) to find the most
appropriate (simulated counterfactual) neighborhoods to compare with the One Vision
neighborhoods. For a sensitivity analysis, we used expert opinions in a subsequent analysis
to select a second set of counterfactual neighborhoods and compared them with the One
Vision neighborhoods. Finally, to assess whether One Vision had an impact beyond the
target neighborhoods and into the neighborhoods surrounding them, we conducted a
spillover analysis. Next, we summarize our approach to these analyses and present the

results of them.

Defining One Vision’s Target Neighborhoods

Pittsburgh is made up of 89 officially recognized neighborhoods that vary in size
from 39 to 14,507 residents. One Vision was implemented in three target areas, each
of which contained multiple neighborhoods. Becoming the target neighborhoods, the
Northside included 18 neighborhoods, whereas the Hill District and Southside contained

2. In conducting our impact analyses, we attempted to minimize type | and Il errors. To minimize the
probability of rejecting a null hypothesis when it is true (type | error), we used a .05 alpha level, a
standard benchmark, as the criterion to determine statistical significance. The probability of not
rejecting the null hypothesis when it is false (type Il error) relates to the ability to detect whether One
Vision was associated with some change in the violence measures when it actually was. Such error is a
function of sample size. We attempted to minimize it by expanding our sample as much as possible. We
compiled longitudinal data on each neighborhood in our analysis. This yielded at least 3,036
observations (and as many as 10,512 observations) for each of our impact models. See the Outcome
Models section for an example of how the sample size for each model is calculated.

Volume 10 o Issue 4 1001



Research Article Community-Driven Violence Reduction Programs

6 and 8 neighborhoods, respectively. One Vision began operating in its Northside and Hill
District target neighborhoods in May 2004; it expanded to eight Southside neighborhoods
in May 2005. The differential start dates enabled us to assess the impact of One Vision at
two unique intervention points, strengthening the validity of our analysis and reducing the

chance that some other unseen variable was the true cause of any program effects.

Designing the Simulated Counterfactual

Comparison Neighborhoods. Assessing the impact of a violence-prevention strategy, or
any social program, requires comparing the actual experience of an area where a program
was implemented to some benchmark on what likely would have occurred there without it.
One of the greatest challenges to gauging a strategy’s effectiveness is choosing or designing
a comparison or counterfactual that best represents what a target neighborhood would
experience without any sort of intervention. Ideally, an intervention would be assigned
randomly to a large number of neighborhoods so that the intervention and nonintervention
neighborhoods are statistically equivalent, meaning that any preexisting differences would
be simply a result of chance. This standard is difficult to attain in field settings. In the case
of One Vision, for example, community leaders chose target neighborhoods based on their
assessment of which had the greatest propensity for violence and highest likelihood for One
Vision to work effectively. So researchers instead select for comparison neighborhoods that
are similar or are somehow matched to the target neighborhood on key dimensions related
to the outcome variables (in this case, measures of violence). As a quasi-experiment, such
a design cannot rule out every threat to validity (i.e., the ability to link outcomes to the
intervention). Nevertheless, when conducted properly, quasi-experiments represent the best
available option for assessing program effectiveness.

To begin evaluating One Vision’s effect on violence, we weighted the 55 nontarget
neighborhoods (i.e., all other Pittsburgh neighborhoods not chosen as a target) based on how
well they matched the target neighborhoods. These nontarget neighborhoods represented
a simulated counterfactual for the target neighborhoods without the intervention. All
nontarget neighborhoods were used in the analysis, so we lost no cases in the matching
process. Here, we used the method of propensity scores (Rosenbaum, 2002; Rosenbaum
and Rubin, 1983) to reduce selection bias. This strategy has been used previously to
assess neighborhood effects (Tita and Ridgeway, 2007; Tita et al., 2003). The method of

propensity scores can produce causal estimates using observational data by weighting or

3. InMay 2004, One Vision also started working in the neighborhoods of Beltzhoover and Saint Clair, which
are traditionally considered “Southside” neighborhoods. However, we excluded these from the analysis
because, given the different start date from the other Southside neighborhoods, they would need to be
modeled independently from the other Southside neighborhoods and with only two neighborhoods
the model may have produced unreliable estimates. Given these neighborhoods received One Vision
services that could have affected violence, they were also inappropriate to use as counterfactual
neighborhoods. We therefore excluded them from our analyses.
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Comparison of Target and Nontarget Neighborhood Characteristics

Nontarget Nontarget
Neighborhoods Neighborhoods
Target Before Propensity After Propensity
Neighborhoods Weighting p Weighting p
Mean D Mean D Value Mean D Value
Homicide rate in 2003 0.4 0.56 0.61 243 38 0.63 1.59 90
Aggravated assault 13.95 2641 9.25 3118 01 18.60 46.27 94
rate in 2003
Gun assault rate in 518 9.82 231 537 01 4.65 7.68 1.00
2003
Population density 8.22 9.26 6.33 441 42 6.35 3.83 94
% population aged 14.97 9.23 16.60 12.36 37 16.06 10.22 57
15-24 years
% no high-school 24.90 9.81 2039 1.77 04 24.27 9.29 61
grad
% Black 45.47 35.00 29.13 32.71 06 4711 36.39 92
% professionals 0.25 0.12 0.34 0.16 .00 0.27 0.12 87
% income < $25,000 53.95 17.76 45.50 1493 03 5149 13.17 74
% in poverty with 1.27 13.40 6.34 7.06 01 9.50 7.75 J7
child
% public assistance 10.55 9.63 6.76 837 .00 931 6.68 60
9% vacant housing unit 18.97 14.49 11.97 8.61 01 7.1 8.89 76
% moved in 5 years 4267 13.55 38.19 11.94 N 39.73 9.88 J4

matching different neighborhoods in a way such that target and nontarget neighborhoods
have similar characteristics, thereby reducing selection bias in the process of comparison.”
The propensity score for a neighborhood is the probability that a neighborhood with a
particular set of features is a member of a target neighborhood. We employed a two-
step process for estimating the propensity scores. First, we sought to control for as many
neighborhood characteristics as possible; yet we were sensitive to our sample size and
the available power to detect statistically significant differences. We therefore employed
logistic regression using the backward selection method to identify the variables that should
be used in the estimation of propensity scores. Initially beginning with 30 socioeconomic-
demographic neighborhood characteristics, the selection process identified 13 characteristics
useful for calculating propensity scores. These are listed in Table 1. Second, we estimated

the propensity score with generalized boosting methods (GBM) using the 13 neighborhood

4. See Apel and Sweeten (2010) for an overview of the propensity-score methodology and its use in
criminology.
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characteristics potentially correlated with the violence rate in a neighborhood.” When
fitting this model, the outcome was an indicator of whether a neighborhood was a target
neighborhood, and the covariates were the neighborhood characteristics. Table 1 illustrates
that after propensity score weighting, no statistically significant differences were found
between target and comparison neighborhoods relative to these characteristics. We used the
resulting model to predict the probability of intervention assignment for every neighborhood
in the sample.

A second way we tested for an impact of One Vision was to compare changes in
the outcome variables in the target neighborhoods with a set of neighborhoods One
Vision staff advised were most like the target neighborhoods. One Vision staff suggested
17 neighborhoods for this. We used these neighborhoods to create another comparison
area, which permitted an additional test of impact that had face validity as determined by
local experts.

Spillover Areas. In addition to intervention effects in the target neighborhoods, it is
possible that the One Vision program produced displacement effects in nearby neighbor-
hoods. The program might have shifted violence from neighborhoods where outreach and
other program activities were focused to surrounding neighborhoods where they were not.
Conversely, some researchers (Clarke and Weisburd, 1994; Eck, 1993; Weisburd et al.,
2006) contend that interventions might extend crime-suppression benefits. Accounting for
such possible “spillover” effects is necessary to gauge the true benefits, or possible drawbacks,
of the program.

We analyzed the possible spillover effects for the Hill District and Southside. We did
not do so for Northside because it is largely surrounded by the Ohio and Allegheny Rivers,
which, local experts contended, largely separate the area from the rest of the city. Our
methods for the spillover analysis were similar to those for our counterfactual comparison

analyses. We determined the extent of a spillover effect through change in violence in the

5. Following McCaffrey, Ridgeway, and Morral (2004), we used GBM to estimate propensity scores. GBM is
a flexible nonparametric approach to modeling log(p; / (1 — p;)) that handles a large number of
variables in an automated and systematic manner. Ridgeway and McCaffrey (2007) showed that it
provides estimated propensity scores that yield better estimates of effects than other approaches do. In
particular, GBM automatically selects parameters for inclusion in the model and does not arbitrarily
exclude potentially important predictors. It also allows for interaction and nonlinearity in the propensity
scores. With p; estimated for each neighborhood, we used w; = 1/ p; as the weight to be used in the
Poisson regression model.

6. A common method for selecting comparison neighborhoods among all candidate nontarget
neighborhoods involves matching every target neighborhood with the nontarget neighborhoods that
have the most similar propensity score. This process eliminates nontarget neighborhoods that are
dissimilar to the target neighborhoods. The nontarget neighborhoods matching a target neighborhood
are used as simulated counterfactual neighborhoods without the program. In our analysis, we used an
improved version of the propensity-score method called doubly robust (Kang and Schafer, 2007; Robins
and Rotnitzky, 2001) because it can yield more consistent estimates.
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neighborhoods that were each adjacent to the Hill District (6) and Southside (6) relative to

all other nontarget neighborhoods at the time One Vision was implemented (43).

Outcome Models

To estimate the outcome models, we employed Poisson regression, which often is used to
model information on counts, such as the number of homicides in a neighborhood, where
lower bound values are truncated at zero and upper bound values have no limit. Because the
neighborhoods differ in size, we modeled for violence rates, or the number of incidents per
100,000 residents. For the outcome Y, the number of homicides (or aggravated assaults or
gun assaults) in a given month or year r in neighborhood 7, for example, the probability of
observing any specific number of crimes depends on a unique parameter, the mean number
Aj; of crime, which for this distribution, turns out to be the same as the variance of the

distribution. We model the count of incidences using the regression

Aj
log (#) = ; + oy Treat;, + ayPost;; + or3(Treat;, XPost;,) + B Month;,
+ B Year;, + B Xy i ~ N6, t)

where X, represents neighborhood characteristics including the population density per
square mile and the proportions of employed residents in a professional occupation, housing
units that were vacant, population aged 15 to 24 years old, residents aged 5 years or older
who lived elsewhere 5 years previously, households with public assistance income, and
households with an annual income less than $25,000. Treat; represents the treatment of
interest, taking a value of 1 for target neighborhoods and 0 for nontarget neighborhoods.
With monthly homicide data collected from January 1997 through December 2007 and
monthly aggravated assault and gun assault data collected from January 1996 through
December 2007 by neighborhood, an indicator (POST},) of the crime data before and after
implementation also is included as well as an interaction between the treatment and the
postimplementation that allows for an estimation of the change in crime between treatment
and nontreatment neighborhoods, a difference in difference.

This model controls for a month and year effect to capture trends and serial dependence,
as well as a random neighborhood effect t; normally distributed with mean 6 and standard
deviation 7. Because some neighborhoods were more populated than others, we used the
population size V;, in a neighborhood at time # as an offset. It allowed for the estimation of
rate of crime per person. ¢*!, the exponential of the treatment regression estimate 1, the
main effect, is the ratio of the rate of crime between target and nontarget neighborhoods
(when the treatment of interest is the One Vision program). Because our interest was in
a3 the interaction effect, which is a straightforward difference of difference in the case of a
linear model, and because we used a Poisson regression, we used the method of predictive

margins to turn our estimates into expected count of crime per 100,000 persons in a
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neighborhood.” This yields a difference-in-difference equivalence to the interaction effect.
From the Poisson regression model, this estimated an average count of crime “hypothetically
assuming” that all of the neighborhoods were nontarget neighborhoods and then estimated
an average “if hypothetically” One Vision was implemented in all neighborhoods. The
difference between those obtained crime counts is equivalent to the main effect, or;. We did
a similar transformation for the pre—post effect as well as the interaction (i.e., the difference
in difference).

The number of observations used to estimate each model is a function of the number
of neighborhoods in the particular analysis and the number of months for which we have
data. For example, the model used to estimate the impact of One Vision by comparing
homicides in Northside with those in all other nontarget neighborhoods is 9,636. This
is calculated by multiplying the number of neighborhoods in the analysis, 73 (18 target
plus 55 nontarget), by the number of months for which we have data, 132 (11 years of
12 months each). We had full data for each neighborhood, so we lost no cases in the analysis.
Census-derived socioeconomic-demographic variables were constants and not adjusted or

interpolated in any way.

One Vision’s Impact

General Violence Trends

Before exploring the empirical impact of One Vision, it may be helpful to review the
general trend of violence in the target and comparison neighborhoods. Figures 1-3 show
the annual counts of homicides, aggravated assaults, and aggravated assaults with a gun (or
gun assault) in the neighborhoods that comprise the three target areas and the nontarget
area. The behavior of the trend is much more illustrative than the aggregate level as the
number of neighborhoods differs in each area (e.g., the nontarget area has the highest level
of violence in each of the figures because it contains many more neighborhoods than the
target areas). These illustrate general increases over time. Keeping in mind the frequency is
low, homicide levels spiked in 2003 and then temporarily fell in 2004 (Figure 1). At this
point, they generally increased in the nontarget and Hill District neighborhoods and fell in
the Northside neighborhoods. Figures 2 and 3 highlight that aggravated and gun assaults
spiked in the nontarget and Northside neighborhoods in 2002 and in the Hill District and
Southside neighborhoods in 2003. In 2006, Hill District aggravated assaults spiked again.
By 2007, Northside aggravated assaults spiked, whereas they fell in the Hill District (they
remained relatively stable in the nontarget and Southside neighborhoods). From 2004 to

2007, the neighborhoods in each of the areas exhibited different gun assault patterns.

7. Because the Poisson regression coefficients can be interpreted only as the expected increase
(or decrease) in the log count of violence per population size as a result of One Vision, we converted the
regression estimates into the estimated number of count per 100,000 people using the method of
predictive margins (Graubard and Korn, 1999).
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Annual Homicides by Area, 1997 to 2007
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Annual Aggravated Assaults by Area, 1996 to 2007
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The patterns in nontarget neighborhoods substantively declined and leveled off. The
Northside patterns spiked in 2005, fell in 2006 and then spiked again to its highest level
in 2007. This Hill District patterns substantively increased and the Southside remained
relatively stable until both fell in 2007.

Impact Relative to the Propensity-Based Comparison
Although the One Vision initiative was implemented during a time of increasing violence, its
effect is best assessed by comparing changes in crime in the target neighborhoods with those

in the comparison areas. Such analysis must control statistically for other variables that could
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Annual Gun Assaults by Area, 1996 to 2007
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Test of One Vision Intervention Effects, Propensity Score-Weighted
Counterfactual Neighborhoods

Predicted Monthly
Rate Change
Outcome (per 100,000 residents) pValue
Northside
Homicide 0.0219 0.7432
Aggravated assault 25.2095 0.0000
Gun assault 9.2824 0.0000
Hill District
Homicide -0.6710 0.3374
Aggravated assault 7.7365 0.0255
Gun assault 5.2893 0.0012
Southside
Homicide -0.2540 0.6976
Aggravated assault 253953 0.0000
Gun assault 4.9865 0.0015

explain changes in violence, including the time period of observation and neighborhood
conditions.
Table 2 summarizes the outcomes of the models used to assess the impact of One Vision

on violence in all the target neighborhoods compared with nontarget neighborhoods.8

8. Asnoted in the Outcome Models section, these models control for seven neighborhood characteristics.
To preserve space, we do not provide the full results of the outcome models. However, they are all
available upon request.
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Test of One Vision Intervention Effects Relative to Comparison Neighborhoods
Suggested by One Vision Staff

Predicted Monthly
Rate Change
Outcome (per 100,000 residents) pValue
Northside
Homicide 0.2845 0.7588
Aggravated assault 26.7970 0.0000
Gun assault 14.6100 0.0000
Hill District
Homicide —-0.9174 0.2681
Aggravated assault 6.4579 0.1922
Gun assault 9.4336 0.0016
Southside
Homicide —0.6288 0.7438
Aggravated assault 25.0327 0.0000
Gun assault 48154 0.0057

We weighted the nontarget neighborhoods by propensity scores on how closely they matched
the target neighborhoods. As noted previously, the sample sizes, calculated by multiplying the
number of neighborhoods in the particular analysis by the number of months for which we
had data, varied from 8,316 to 10,512. The results show that One Vision was not associated
with any change in homicide rates relative to all Pittsburgh neighborhoods not served by
One Vision. They show aggravated assault and gun assault rates increased in the target
neighborhoods relative to the comparison neighborhoods after program implementation.
The table presents effects in predicted change in a monthly rate of occurrence per 100,000
residents. These data suggest that the rates of aggravated assault increased similar amounts
in the Northside and Southside (approximately 25 per month) but by a smaller rate in the
Hill District (approximately 8 per month). Gun assault monthly rates increased more in
the Northside (approximately 9 per month) than in the Southside and the Hill District
(approximately 5 per month).

Impact Relative to the One Vision-Suggested Comparison

As a second way to assess the impact of One Vision, we examined changes in violence in
the target neighborhoods compared with neighborhoods that One Vision staff suggested
were most similar based on their intimate familiarity with the neighborhoods. Table 3
highlights these results, again controlling for the time period and differing neighborhood
characteristics. The number of observations for each of these models ranged from 3,036
to 5,040. With one exception, the assessment of the program’s impact on violence was

essentially the same as shown previously. This analysis showed that One Vision did not
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Test of Spillover Effects, Propensity Score-Weighted Counterfactual

Neighborhoods
Predicted Monthly
Rate Change
Outcome (per 100,000 residents) pValue
Hill District
Homicide —0.5546 0.6483
Aggravated assault —14.2040 0.0379
Gun assault 6.1647 0.0979
Southside
Homicide -0.8695 0.8012
Aggravated assault 287132 0.0000
Gun assault 55715 0.0072

have an effect on homicide rates. It showed One Vision was associated with increases in
the monthly rate of aggravated assaults in the Northside (approximately 27) and Southside
(approximately 25) areas but was statistically unrelated to changes in the rate of aggravated
assaults in the Hill District. This comparison with areas suggested by One Vision staff also
showed increased gun assault rates in the target neighborhoods areas relative to those not

targeted.

The Impact of One Vision on Violence in Adjacent Neighborhoods

To account for potential spillover effects of One Vision’s implementation, either displaced-
violence or violence-suppression benefits, we used impact analyses to assess change in
violence in the neighborhoods adjacent to the Hill District and Southside relative to all the
remaining nontarget neighborhoods in the city (matched to the spillover neighborhoods by
propensity scores). As Table 4 shows, the models detected no spillover effects for homicide
as a result of One Vision’s implementation (the sample sizes of the models varied from 6,486
to 7,050). By contrast, the table shows One Vision was associated with spillover effects in
aggravated and gun assaults. After One Vision was introduced, neighborhoods adjacent
to the Hill District saw a reduction in aggravated assaults but no statistically significant
change in gun assaults relative to other comparison neighborhoods. The neighborhoods
surrounding Southside experienced increases in both aggravated and gun assaults. The
suppression benefit to the neighborhoods contiguous to the Hill District was approximately
14 aggravated assaults per 100,000 residents per month. The increased rate of this offense in
the neighborhoods next to Southside was nearly 29 per 100,000 residents. The detrimental
spillover effect of One Vision on gun assault rates per month was approximately 6 incidents

per 100,000 residents in the neighborhoods adjacent to the Southside.
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Discussion

The Overall Impact of One Vision

Using two forms of comparison, each of which controlled for neighborhood attributes,
seasonal effects, and trends over time, we found no quantitative evidence One Vision
helped reduce violence. We found no effect of the program on homicide rates. We did
find that the onset of One Vision efforts was associated with increases in aggravated
assaults and gun assaults in all three target areas (excepting the comparison of aggra-
vated assaults in the Hill District and the comparison area suggested by One Vision
staff).

Our spillover analyses also indicated that the introduction of One Vision was associated
with no change in homicide rates. We did find introduction of One Vision associated with
an increase in aggravated assaults in the Southside spillover neighborhoods and a decrease
in such assaults in the Hill District spillover neighborhoods. We found that the program
was associated with increases in gun assaults in the Southside spillover neighborhoods but
had no effect in the Hill District.

It is a challenge to explain why a program did not produce any effect, but it is an even
greater test to discuss why a program had a negative effect. Before attempting to explain
the negative effects, we contrast features of the Pittsburgh program with similar ones in
Chicago (Skogan et al., 2008) and Baltimore (Webster et al., 2009). We also contrast the
One Vision street-worker program with the original Boston Gun Project that involved street
workers as part of a broader violence-reduction strategy. Considering the different findings,
we think such comparisons are critical to help policy makers think through the implications
of adopting such strategies and identify key implementation strategies. We also think it
helps set up the need for additional research.

Comparing One Vision with Other Initiatives

CeaseFire Chicago. As noted previously, the individuals involved in the creation of One
Vision were influenced significantly by a program administered by the Chicago Project
for Violence Prevention called CeaseFire Chicago (Skogan et al., 2008). The design of
CeaseFire Chicago reflected research documenting the success of various public health
strategies. The goals of this program include disrupting the cycle of violence and changing
attitudes and norms about specific behaviors. The program invested considerable resources
in communicating, particularly to high-risk individuals, the costs of being involved in
violence; in connecting individuals to services that might provide an alternative to violence;
and in directly confronting individuals (usually gang members) who might resort to violence
to resolve a conflict. CeaseFire used various community mobilization, education, and
mentoring strategies to communicate the dangers of violence. A critical aspect of the
program provided “on-the-spot” alternatives to violence and intervention before a conflict
escalated in violence. The program also sought to influence perceptions about the risks and

costs of involvement in violence.
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Several key individuals and groups were critical to implementation of the Chicago
program. First, the program employed outreach workers in each targeted community. Each
outreach worker had a caseload of approximately 15 clients identified and assessed as being
in need. These workers lived in or knew the neighborhoods where they worked and thus
had street credibility and a good sense of individuals who were in need. Outreach workers
worked the streets by talking with individuals, identifying clients, and then counseling and
connecting these clients to needed services. It seems that working with clients was their
primary task, but they also were expected to distribute information about the program
and its “stop the violence” message to groups and individuals. Outreach workers mediated
conflicts as well. Skogan et al. (2008) concluded that the outreach workers succeeded at
identifying and working with high-risk clients. In fact, interviews with the clients indicated
that, “after their parents, their outreach worker was typically rated the most important adult
in their lives” (Skogan et al., 2008: 8-10). Nevertheless, it is difficult to assess the comparable
levels of risk clients had in Chicago, Pittsburgh, and other cities with similar programs.

Second, the program employed another group of street-savvy individuals that focused
specifically on conflict mediation. These individuals, who are called violence interrupters,
were former gang members, who had street credibility because of their past. They were
expected to use their understanding of the individuals and groups living in a neighborhood
to prevent violence. The violence interrupters identified brewing conflicts or reacted to
shootings that occurred and would gather intelligence about these conflicts and then attempt
to mediate nonviolent solutions. They talked with gang members, as well as friends and
families of gang members and shooting victims, focusing “on affecting risky activities by a
small number of carefully selected members of the community, those with a high chance of
either ‘being shot or being a shooter’ in the immediate future” (Skogan et al., 2008: ES-1).
A significant amount of their time focused on responding to retaliatory shootings. Skogan
et al. (2008: 8-11) estimated that “40 percent of intervener’s mediation efforts concerned
potential shootings that would have been in retaliation for an earlier imbroglio.”

Third, other key contributors to CeaseFire Chicago included community members,
social service organizations, and clergy. The program attempted to build and enhance
community partnerships. These partnerships were valuable for many reasons, including
the access to jobs and services they offered to clients and the legitimacy partners gave the
program and its antiviolence message.

Fourth, police and prosecutors were frequent collaborators with CeaseFire Chicago
staff. The role of police and criminal justice partners in changing the perceived risk of
illegal gun carrying was a formal part of the Chicago CeaseFire logic model. Additionally,
police shared information with the program after an incident so that staff could calculate a
response. Police also collaborated with them for marches and vigils, walking with program
staff and assisting with traffic and crowd control.

Baltimore Safe Streets Program. The Baltimore Safe Streets program was implemented

in three high-crime neighborhoods—McElderry Park (East Baltimore), Union Square
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(South Baltimore), and Ellwood Park (East Baltimore)—in mid-2007 and early 2008.
Safe Streets, like the programs in Chicago and Pittsburgh, attempted to decrease violence
by communicating to residents and high-risk individuals the impacts of violence on their
communities; reaching out to persons in need, especially high-risk youth; and identifying
and then intervening in potentially violent conflicts.

The interim evaluation focuses on the first 14 months of program implementation. It
discusses implementation of the program and its effects on attitudes toward gun violence
as well as on the number of homicides and shootings. Two different community groups
implemented the program model in Baltimore. The implementation in Union Square
was abbreviated because problems caused the program to cease after 5 months. Each
implementing group was to collect data on the ratio of outreach workers to clients and the
number of face-to-face contacts with clients, referrals for services, mediations of disputes,
flyers distributed, and violence responses initiated.

The results indicate that the number of clients and face-to-face contacts increased as
expected after the implementation of the program. Outreach workers made 450 face-to-face
contacts in McElderry Park and just fewer than 100 contacts in Ellwood Park in August
2008. Outreach workers also made a large number of referrals to various services, an average
of 26 per month. Most referrals were for employment issues. There was “considerable
month-to-month variation” in the number of conflicts mediated (Webster et al., 2009: 6).
Between August 2007 and August 2008 in one target area, the number of mediations ranged
from six to eight in some months to less than two in others. There were no statistically
significant changes in Ellwood Park, but the authors found that there was not a single
homicide in the McElderry Park neighborhoods for at least 17 consecutive months (p. 14),
but nonfatal shootings decreased less here than in the comparison areas.

However, it also is important to note that although these researchers note that there
were problems with implementation in the Union Square neighborhood that resulted in the
program being eliminated, the 5 months of activity here was associated with an increase in
homicides and shootings in the targeted neighborhoods relative to the comparison areas. The
authors discuss the problems with the implementation but unfortunately do not attempt to
explain why there might have been increases in shootings or homicides and if the program
might have contributed to the increases.

One Vision Versus Chicago and Baltimore. Although the amount of information on
the Baltimore program is somewhat limited given that it has only an interim evaluation,
several noteworthy differences exist between One Vision on the one hand and the Chicago
and Baltimore programs on the other that highlight the difficulties in evaluating programs
that are on paper very similar but in practice are quite different. First, although it is
difficult to detect dosage of such programs, the organization documents we reviewed for the
implementation assessment point to some limitations in the administration of the program

model in Pittsburgh.
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Specifically, it does not seem that One Vision used the documentation of activities
in any systematic way to select actions for the targeted neighborhoods or to monitor the
performance of the community coordinators. In contrast, the Chicago program in particular
seemed to rely on the information of these documents as an accountability mechanism. The
Chicago Project for Violence Prevention (CPVP) essentially supported local organizations
to administer the model and then monitored the activities and coordinated with these local
programs. Completed forms were a key source of accountability in Chicago. Moreover,
Skogan et al. (2008: 2-25) reported:

During the evaluation period we saw a tightening of policies and procedures on
the part of CPVP that reflected the adoption of a more centralized management
role. CPVP took a more active role in regulating program activities and
reviewing site records. CPVP staff made an increasing number of site visits
to ensure better program implementation, and new central office positions
were created to handle program implementation and documentation issues.
Sites were held more accountable to meeting standards regarding shooting
responses, client caseload size, and other program activities. CPVP also became
more assertive about the hours that sites were to be open, to parallel the hours

when violent crime actually occurs.

Second, both the observations and the organizational documents to some extent reveal
that the street workers were involved in a variety of important activities and worked to
help people in dire need. Nevertheless, the clients with whom the Pittsburgh community
coordinators worked and the types of conflicts mediated seemed to be different from
those in Chicago or Baltimore. Specifically, Baltimore and Chicago workers focused almost
exclusively on the activities of and conflicts between high-risk violent individuals. Indeed,
in Chicago, the clients of CeaseFire workers had extensive criminal histories, which were
consistent with those most at risk for being involved in homicides as both victims and
offenders (Skogan et al., 2008: ES-10). Similarly, in Baltimore:

[Olutreach workers logged hundreds of contacts with these high-risk individ-
uals during which they encouraged alternatives to violence, mediated conflicts,
provided informal mentoring, and made referrals for services that could decrease
risks. The outreach workers interfaced with dangerous gangs with access to
guns that operated under circumstances where the odds of lethal altercations
are alarmingly high. (Webster et al., 2009: 14)

In McElderry Park, a site that did not have any homicides during the evaluation
period, outreach workers intervened in 53 high-stakes disputes and altercations. In Chicago,
violence interrupters estimated that 40% of the conflicts mediated could have resulted in

retaliation shootings (Skogan et al., 2008). In contrast, few of the conflicts mediated in

1014 Criminology & Public Policy



Wilson and Chermak

Pittsburgh were specifically directed at retaliations. In our field research, we found that
One Vision staff, especially the executive staff, attempted to assist shooting victims and
discourage retaliations, but that the street workers were not working potential violent
conflicts. Data indicated that only 1.8% of the conflict mediations were in response to a
potential retaliatory event. We found that street workers did interact with gang members,
but they did not necessarily intervene in gang conflicts. Many simply focused on protecting
specific gang-affiliated individuals. The implementation data also indicated that the street
workers responded to conflicts unsystematically. They typically mediated a conflict when
coming into contact with involved individuals in the regular course of their day. They rarely
focused on systematically identifying key violence threats and developing responses to them.

Third, Pittsburgh street workers had a variety of responsibilities that made it difficult
to manage their workload. They were the heart and soul for program implementation,
expected to intervene and mediate conflicts, assist clients, attend violence responses, and
participate in community programming. Each of these tasks required different skills and
training. As a result, many street workers might have emphasized what they enjoyed doing
and those things at which they were most effective and ignored other responsibilities.
The Chicago model, in which outreach workers focus primarily on working with clients
and mentoring individuals and violence interrupters focus on responding to gang conflicts
and responding to shootings, has much more potential for allowing workers to specialize
and perhaps become more effective with specific tasks.

Fourth, one difficult challenge of quasi-experiments is the inability to control for
other variables that might have contributed to program outcome. Communities with high
rates of violent crime might have multiple simultaneous programs and strategies. In the
McElderry Park area of Baltimore, there were other law-enforcement initiatives, including
“close monitoring of individuals with histories of gun offending, increased police presence
in areas with the highest numbers of shootings, and efforts to suppress illegal gun possession
and sales” (Webster et al., 2009: 15). Similarly, there were several other initiatives, such as

PSN, occurring in Chicago at the same time as CeaseFire.

One Vision Versus Comprehensive “Pulling Levers” Programs

In the original Boston Gun Project, street workers were part of a broader antiviolence
strategy that was driven by a multiagency criminal justice task force. The overall mission,
reducing homicide and gun violence, was consistent with One Vision, but the tactics
included a comprehensive effort to change the perceived risk of groups of chronic offenders
from both violent victimization and incarceration. Like those in One Vision, street workers
sought to convince at-risk individuals not to carry guns and to avoid conflict and retaliation.
Unlike those in One Vision, Boston street workers were backed by direct communication
from police, district attorneys, and federal prosecutors on the consequences for illegal gun
possession and use. This strategy, which is known as pulling levers, had a significant impact

on homicide and gun violence in Boston (Braga et al., 2001; NIJ, 2001; but also see Berk,
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2005; Rosenfeld, Fornango, and Baumer, 2005a, 2005b; Weisberg, 2005) and in cities that
have attempted to replicate the Boston model. These include Indianapolis, Indiana; Lowell,
Massachusetts; Stockton, California; and Los Angeles, California (Braga, 2008; McDevitt
etal., 2007; McGarrell et al., 2006; Tita et al., 2003). They also include Chicago, where the
pulling-levers strategy was a key aspect of a PSN program, which led to a 37% reduction in
homicide (Papachristos, Meares, and Fagan, 2007).

In evaluations of complex interventions, it is difficult to identify what elements are
critical to success or failure. Like the One Vision strategy, pulling levers as implemented
in Boston and other locations consisted of many different elements, making it difficult to
identify the elements that produced changes in violent offending behaviors. There were
multiple parts of the strategy, including a communication campaign, the work of ministers,
home visits, and other police strategies.

Both Chicago and Baltimore had active PSN programs at the time of their street-worker
programs. These included efforts to communicate a message aimed at felons against carrying
firearms and to increase the federal prosecution of felons possessing or using firearms.
Although there was also a PSN program in Pittsburgh, there is no evidence of coordination
among the police, the PSN task force, and One Vision. We do not have evidence of such
coordination in Baltimore or Chicago. Nevertheless, the fact that Chicago CeaseFire was
occurring during a time when Chicago’s PSN initiative was holding face-to-face offender
notification meetings with high-risk individuals, albeit in targeted neighborhoods, might
indicate that the street-worker intervention is more powerful when supported by the credible
threat of prosecution for illegal gun carrying and use. It is interesting to note that PSN
offender-notification meetings were also occurring in Baltimore during its street-worker

program, although we do not have evidence of coordination between PSN and the program.

Assessing the Negative Effects

The problems in implementation in Pittsburgh and some of the differences between One
Vision and the strategies in Chicago and Baltimore might help explain the null effects
we found in regard to homicide but would not be consistent with the data that showed
increases in aggravated and gun assaults. An important question to consider is whether
it is plausible that the program contributed to these increases. Importantly, the increases
that were uncovered in Pittsburgh are not completely in contradiction to the findings in
Baltimore. That is, researchers in Baltimore found significant increases in homicides and
shootings in one of the target neighborhoods, but they did not explain why this might have
occurred in the Union Square neighborhood. The potential that a program such as what was
examined here contributed to increases in violence is a serious concern and worth exploring,
and the variation in results that were found when comparing Pittsburgh to Chicago and
within Baltimore point to a critical need for more research on this topic. Subsequently, we

provide some thoughts about what might be occurring that account for these differences.
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Malcolm Klein’s research is important here. Klein (1971, 1995) discussed many critical
issues that help us better understand street gangs, but his ideas on the “centrality of
cohesiveness” were particularly important to thinking through reasons for increased levels
of violence after an intervention. In an effort to understand a program that was introduced
in Los Angeles in the 1960s called the Group Guidance Project, Klein evaluated closely the
activities of gang workers. Similar to what the community coordinators were asked to do in
Pittsburgh, these gang workers tried to assist gang members by organizing group activities,
assisting them with building skills, and advocating for them as they interacted with criminal
justice and social service bureaucracies. What he discovered was that the introduction of these
street workers actually increased delinquency and isolated the youth from the community.
Importantly, he found when two of the most aggressive, antipolice gang workers took on
different responsibilities, the gangs they had been working with essentially disintegrated.
Klein wrote (1995: 45), “The original two workers had inadvertently become the focus of
the gangs’ cohesion. Their active group programming, their antipolice attitudes, their total
commitment to the groups had become even stronger glue than the members’ original need
to come together for identity, status, and belonging.” He found also that in the areas where
the gang workers were retained, cohesiveness continued to increase.

In Pittsburgh, like most other cities, gangs are generally not very cohesive entities, and
thus street workers might increase cohesiveness and, therefore, levels of violence between and
among them. It is thus possible that we might be observing a “paradox of programming”
(see Klein, 1971)—the presence of outreach workers increased the cohesion of gangs,
making some groups more organized, in turn leading to increased violence. Comparisons
of programs like those implemented in Pittsburgh, Chicago, and Baltimore might vary the
nature and type of gang structures that exist in a particular city or even with neighborhoods
within that city. For example, the gang networks in Chicago and Baltimore might be
very stable, making it straightforward to identify and mediate conflicts. There are many
important studies that explore the evolving gang structure in Chicago, which might best
be described as a “chronic gang city” (Tita and Ridgeway, 2007: 233; see also Venkatesh,
1997). The gang structure in Pittsburgh, by contrast, consists of loose conglomerations
of groups and would be better described as an emerging gang city (Tita and Ridgeway,
2007). It is possible that the intervention might have brought more people into the gangs
by providing opportunities for more individuals to be exposed to gangs, and more clearly
defining conflicts as group-based threats.

The process evaluation related to this project revealed several important things about
the nature of the “street work” done by the community workers. First, the community
coordinators we observed were working to provide activities for the youth in the targeted
neighborhoods. They focused on creating activities (e.g., summer basketball leagues,
cookouts, etc.) and client-centered outreach. Such activities were deemed to be important
to providing alternatives to youths at risk, but they might serve as central meeting places

that resulted in the development and enhancement of social networks. Second, although

Volume 10 o Issue 4 1017



Research Article Community-Driven Violence Reduction Programs

an analysis of the organizational documents revealed that the street workers had contact
with gang members, the results showed that their contacts with known gang members
was actually lower than expected. Approximately 41% of the conflicts that were targeted
by street workers involved gang activities. This means that they were working with many
youth who were not known gang members but were bringing them into programming
that was designed to assist gang members and provided opportunities to make connections
with others. Third, one of the critical ways that Pittsburgh was different from Chicago was
in the involvement of the police. In Chicago CeaseFire, the police and related criminal
justice partners were an explicit component of the logic model. Specifically, the police and
criminal justice system were considered key components in changing the perceived risk
and costs for illegal gun possession and use (Skogan et al., 2008). Pittsburgh police were
certainly not absent in the targeted neighborhoods during the study period. Nevertheless,
there was not the type of coordination between One Vision and the police that Chicago
enjoyed. In addition, our ethnographer observed outright hostility between the community
coordinators and police in Pittsburgh. Although there seemed to be a good relationship
between the executive staff of One Vision and the police, this did not translate to what was
occurring on the street. Thus, as community coordinators were in contact with youth and
active gang members, they might have pushed them toward being isolated even more from
the community as Klein (1971, 1995) observed in Los Angeles.

Our results are tentative as there are other plausible explanations for the increase. For
example, preceding conditions in Pittsburgh might have contributed to the effects we saw
in some of the violent-crime measures. Other unique social conditions also might have
contributed to these results. Violence was increasing prior to the implementation of the
program in the targeted neighborhoods. It is possible that One Vision simply did not work
as intended (to reduce crime and violence), and the target neighborhoods did in fact realize
a marked increase, whereas the comparison neighborhoods did not (or at least less of an
increase). The analysis might then suggest what we found, although there were some other
neighborhoods that One Vision staff thought would be problematic as well, and they were
comparison neighborhoods. But one has to be concerned about the iatrogenic effects we
discovered. What is interesting is that in Baltimore there was also variation in effects by
neighborhood, and there seemed to be some effects in one of the targeted neighborhoods, no
effect in the other, and negative effects in a third area. Chicago, however, produced positive
effects in all neighborhoods evaluated: Shootings and gang-related homicides decreased in
all of the targeted neighborhoods. Although we find no effects on homicide, we do find that
aggravated and gun assaults went up in the targeted neighborhoods and in part also increased
in the spillover areas. An important question for future research is why such different results?
These contradictory results call out for a need for additional research especially in the area
of understanding issues related to cohesiveness and change after the implementation of such

programs.
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The logic behind using street-savvy individuals to respond to and manage potentially
violent conflicts—from identifying to understanding to searching for solutions to them—
may be appealing as individuals can use their street credibility to a positive way and help
organizations, including the police, monitor brewing conflicts and beefs more effectively.
Because the escalation of a street conflict or “beef” to an act of violence may take some time,
there is an opportunity for prevention with better intelligence. It is clear that being close
to the street and “in the game” is required to obtain good intelligence, but being so forces
the street worker to walk a fine line. How much standing should one have? Too little and
the worker might be ineffective and in danger. Too much and the worker might become
corrupt. This points to the importance of talk and street gossip and its impact on conflicts
and ultimately violence—a topic that has received very litdle attention (but see Lauger,
2010). It is important to think through how a street worker, when even attempting to do
right in responding to and addressing beefs, might cause what is a complete but inadvertent
effect. The workers used in Pittsburgh, as in other places, were chosen because they had street
credibility and in theory could use their status as a starting point in communicating with
rival gang members and others in a neighborhood. Their position as a worker might even
legitimize their status and their street credibility. They seem to have connections and thus
can help individuals in many different ways. If they are confronted with a conflict and chose
to intervene, it is plausible that the connections that they have and the communications
they make could deescalate the beef. However, it is equally plausible, unless the gang worker
is adequately trained and prepared, that their communications might escalate the conflict.
The gang worker becomes a critical node of communication across gangs, and what they
say, how they say it, and what they ignore all can impact how rival gang members react.

The result could certainly increase the hostility and violence between groups.

Policy Implications
Innovative programs are critical to addressing the major issues facing our most disadvantaged
cities. Anderson’s (1999) important work describing the code of the streets demonstrates
how individuals living in these neighborhoods are affected by their environment. The
people who live in these neighborhoods adapt to their environment in different ways.
The code of the streets becomes a guide to living their lives (see Stewart and Simons,
2009)—adopting a lifestyle that, for many, includes violent criminal activities. There have
been many attempts to inject programs into these communities. One Vision represents
one of the strategies implemented in Pittsburgh to address concerns about violence. Yet,
our evaluation found the onset of the program to be associated with increases in violence
in these Pittsburgh neighborhoods. In this section, we discuss several issues related to the
limitations of implementing such programs.

First, the implementation of the One Vision program deviated in several ways from

ideal implementation. One Vision lacked consistent documentation; the completion of
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documentation was sporadic and varied by areas. One Vision staff seemed to rarely use
the documentation in any systematic way to guide program actions. Street workers focused
more on persons in need than on those at risk. This contributed to street workers having
a broad variety of tasks and workloads that were difficult to manage. Finally, program
actions were neither as frequent nor as focused on gangs and drugs as had been expected. In
particular, it does not seem that One Vision routinely focused on the most serious offenders
and highest risk individuals.

Second, the program did not intervene with the group or gang structure generating
violence. It seems that Chicago CeaseFire, likely reflecting the prevalence of gangs in
Chicago, focused on gangs explicitly. The original Boston Gun Project and the successive
programs in Indianapolis, Lowell, High Point, and Stockton included a group accountability
component. Gangs, cliques, or groups of chronic offenders were told that they would be
held accountable for the continued violence of any of their members. As evident in other
programs, this form of intervention calls for a greater law-enforcement component.

A related but alternative explanation is that the gang structure in Pittsburgh might
require a different approach. Gangs in other cities where similar initiatives apparently
have succeeded have more stable and persistent structures than are evident in Pittsburgh.
Pittsburgh gangs seem to be far less cohesive, perhaps making it more difficult to identify
and mediate conflicts among them. Outside Los Angeles and Chicago, such a fluid gang
structure seems to be the norm (NIJ, 2002; Weisel, 2002).

Among the key components of the Chicago and Baltimore programs are the following:

1. Change the norms about the acceptability of violence

2. Increase the perceived costs of involvement in behaviors associated with violence
(e.g., illegal gun carrying)

3. Increase the perceived legitimacy and fairness of antiviolence interventions

4. Hold groups of offenders accountable for continued violence

5. Increase linkages to a variety of social supports and legitimate opportunities (“widen
decision alternatives”; Skogan et al., 2008: ES-2)

The questions raised about One Vision relate to target populations, dosage, and
comprehensiveness. One Vision emphasized the first, third, and fifth components listed
previously. It is not clear whether its work with the highest risk groups was intense enough
to help reduce overall violence. That is, although One Vision might have had some success
in working with individuals in the target areas, these successes might not have been on a scale
sufficient to change the levels of violence as measured in this evaluation. One Vision did not
partner with local police and prosecutors to communicate a consistent and credible deterrent
message that might have changed the perceived risk associated with illegal gun carrying and
use, nor did it explicitly focus on influencing social networks of at-risk individuals. The lack

of a systematic and integrated law-enforcement component to complement One Vision’s
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activities might, in part, explain its inability to demonstrate a measurable reduction in
violence.

One also cannot help but to wonder to what extent community conditions matter in
the selection of target areas. The three chosen and studied in this evaluation were thought
by community leaders to have significant violence problems and attributes conducive to the
activities One Vision sought to implement. However, our examination of the violence data
suggested, for example, that the frequency of homicide in the Southside was substantially
less than in the Northside and the Hill District. Although it raises the question as to whether
One Vision could have had a measurable impact on violence in the Southside because of its
amount of observed violence, the answer is obscured given that we did not detect violence
reductions in the target neighborhoods with more per capita violence.

One Vision was established to address the serious problem of lethal violence in particular
neighborhoods of Pittsburgh. The program leaders looked to CeaseFire Chicago to follow
a “promising practice” model for implementation in Pittsburgh. The program staff was
trained in the CeaseFire approach. The finding that One Vision did not have an impact on
violence in the target neighborhoods raises several critical issues for a field attempting to
move toward evidence-based practices. Are the CeaseFire Chicago results stable over time?
Are they transferable to other communities that differ from Chicago in gang structure or
parallel systems (such as community policing) coordinating with CeaseFire? If the results
are stable and not unique to Chicago, then what was missing in Pittsburgh?

We speculated on some of the potential differences in the One Vision program; yet
these are post hoc observations. The results from the Baltimore evaluation will be important
in addressing these questions. The results from Chicago and some of the results from
Baltimore suggest the promise of street-worker programs. The results from Pittsburgh and
one of the target neighborhoods in Baltimore suggest the need for continued rigorous
evaluation. Taken together, there seems to be enough promise for continued programmatic
experimentation but also enough questions that future programs should be coupled with
continued evaluation. One critical area to study is the impact of such programs on
cohesiveness and thorough analysis of the changing social networks after the implementation
of such programs is warranted. This research is needed to assess the efficacy of this type
of program in reducing community violence as well as to identify program components

associated with violence reduction.

Study Limitations

All studies have limitations that should be considered in interpreting their findings.
Evaluations of the sort used in this article face difficulties in identifying best comparison
areas, measuring program delivery and performance, and isolating program effects from
other effects. True random designs are generally not possible for such social programs.

Quasi-experimental designs can approach the rigor of random selection and experimental
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analysis. Nevertheless, they cannot control for some variables, such as other ongoing
initiatives or community changes that might contribute to program outcome. It is possible
that the rise in violence we observed was caused by some other change in the target
communities that we could not identify and separate from the assessment of program
effects.

Similar to design challenges, there are several measurement limitations. First, as noted
previously, One Vision’s main focus has been on reducing homicide and shootings in its
target areas. Although we had data on homicides, changes in the Pittsburgh Bureau of
Police’s reporting policies precluded us from gathering and assessing longitudinal shooting
data. As a consequence, we analyzed the broader categories of aggravated assaults and
aggravated assaults with a gun. Although it is possible that these measures could detect
changes in shootings, they include other forms of violence whose changing levels might
mask program effects on shootings. Second, our data did not permit us to assess gang and
group violence and how One Vision’s efforts have affected it. Third, homicide is a rare
occurrence. Detecting measurable changes in variables with low frequency and variation
is generally difficult. Further distinguishing these offenses to examine only those that are
gang or group related would make an analysis even more problematic. Finally, our control
measures are not as precise as we would like. Necessarily, we drew on U.S. Census Bureau
data for socioeconomic and demographic data of the neighborhoods in our analysis. These
data illustrate variation among the neighborhoods in 2000 but do not identify changes in

them since then.
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he article by Wilson and Chermak (2011, this issue) addresses an important topic:

What policy levers outside of the criminal justice system can help reduce crime

and violence in our nation’s most distressed and dangerous urban areas? Wilson
and Chermak try to answer that question by evaluating the effects of the One Vision
One Life program in Pittsburgh, PA. One Vision involved a collaborative problem-solving
process resulting in a multipart intervention that included continuing data analysis to guide
program activities; the use of street workers to try to connect high-risk young people to
social services such as job training and substance-abuse counseling; and some “violence-
interruption” activity intended to de-escalate situations in which retaliatory and other types
of violence were likely.

In what follows we first discuss whether these analyses are likely to have isolated the
causal effects of the One Vision intervention, which is the key question that determines
whether we can use these results to guide crime-policy decisions. Unfortunately we think
the answer is “no,” which is mostly a result of the nature of the intervention and how it was
implemented rather than from any fault of the investigators themselves. We then offer some
thoughts about the underlying logic behind One Vision, including the (usually implicit)
theory behind these sorts of “kitchen sink” interventions that risk factors have more-than-
additive effects on criminal behavior, as well as the practical challenges associated with
asking real-world organizations to engage in complicated problem-solving and collaborative

activities. We close with some discussion about the great value of learning more about how
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to stimulate more of what we hypothesize might be the most likely “active ingredient”

behind programs like One Vision—informal social control.

The Threat of Omitted Variables Bias in Evaluating One Vision

One Vision was implemented in two target areas in Pittsburgh (Northside and the Hill
District) in May 2004, and then it was expanded to another target area (on the Southside)
in May 2005. The quasi-experimental research design takes advantage of the fact that the
intervention was implemented in some places (“treatment neighborhoods”) but not in others
(“control areas”), to compare the trends in crime preintervention and postintervention in
the treatment areas with crime trends in the control areas over the same time period.

The key assumption behind this standard “difference-in-differences” (DD) research
design is that the crime trends in the comparison areas tell us something about what
would have happened in the “treatment” (program) areas had there been no intervention.
Put differently, the DD design assumes that crime trends in the comparison areas are
informative about the counterfactual crime outcomes that the treatment areas would have
experienced absent One Vision. Although this assumption is not directly testable, we can
assess the assumption’s plausibility by examining whether the treatment and control areas
have similar crime trends during the period before the treatment is implemented (see
Angrist and Pischke, 2009; Bassi, 1984; Heckman and Hotz, 1989; for an application to
crime research, see Ludwig and Cook, 2000). Evidence for divergent crime trends between
treatment and control areas during the “pretreatment” period reduces our confidence that
any differences in crime trends between treatment and control areas after the intervention
can be attributed solely to the intervention itself.

Based on this sort of model specification test, the raw data presented in Figures 1
through 3 in Wilson and Chermak (2011) raise concerns about the potential for omitted
variables bias in the article’s key empirical estimates. For example, Figure 3 shows that from
2001 to 2002 (i.e., during the pretreatment period), the number of gun assaults in the
control areas roughly doubled (from approximately 200 to approximately 400). In contrast,
the trend in gun assaults over the same period for two of the study’s key treatment areas (the
Hill district and the Southside areas) looks fairly flat in Figure 3. Examination of the other
figures reveals similar patterns that suggest that the control areas may not provide useful
estimates for the counterfactual crime trends we would have expected in the treatment areas
absent One Vision.

Of course Figures 1 through 3 in Wilson and Chermak (2011) are just raw data,
and the analysts do attempt to make the treatment and control areas more similar by
using propensity score matching to adjust for a variety of census-tract—level measures of
neighborhood sociodemographic composition, as well as for 1 year (2003) of pretreatment
crime levels (homicide, aggravated assault, and gun assaults). Table 1 in Wilson and Chermak

suggests that the propensity score matching seems to do reasonably well in adjusting for
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census tract characteristics because the average tract characteristics for the control group
after reweighting the data with the estimated propensity scores look fairly similar to the
average tract characteristics of the treatment group. But even after reweighting, the average
pretreatment crime rates in the treatment and control areas continue to be quite different.
For example, the homicide rate in 2003 (the “pretreatment” period) in the target areas
was equal to 0.41; the homicide rate in the nontarget areas before the propensity score
weighting was equal to 0.61 (approximately 50% higher than in the treatment areas),
whereas even the reweighted comparison area average is still 0.63. A more formal test of
similarity in pretrends between treatment and control areas would be to reestimate the full
DD model with covariates using only data from the pretreatment period, selecting different
pretreatment years to define placebo treatment indicators, which should be statistically
indistinguishable from zero if the DD assumptions are met.

As the key to the credibility of the DD design is to have similar pretrends in the outcome
of interest between the treatment and control areas, perhaps a better way to construct the
analysis would have been to focus explicitly on matching treatment with candidate control
areas using the entire history of pretreatment crime data that are available. This method
would be more likely to yield a valid comparison group than Wilson and Chermak’s (2011)
approach, which seemed to match on just 1 year of pretreatment crime data together
with sociodemographic tract attributes that are imperfect predictors of local-area crime
rates. Moreover, because Figures 1-3 suggest the two different treatment areas seem to
follow different pretreatment crime trends, there would be value in constructing different
weighted groups of control areas—or “synthetic controls”—for each treatment area (see
Abadie, Diamond, and Hainmueller, 2010, Abadie and Gardeazabal, 2003).

Our concern about the threat of omitted variables bias is relevant for thinking
about the substantive questions Wilson and Chermak’s (2011) article raises about why
Pittsburgh’s One Vision program was apparently less effective than similar interventions
implemented elsewhere, such as Chicago CeaseFire or Baltimore’s Safe Streets Project.
Wilson and Chermak devote a great deal of discussion to differences across programs in
staffing, emphasis, and implementation. But under Occam’s razor, a simpler and more likely
reconciliation of the different program results is that the true uncertainty band around the
One Vision estimates is simply too large to rule out the null hypothesis that all of the
programs have similar impacts.

Who knows whether alternative synthetic-control methods would have been able to
create more suitable comparison areas and to narrow the uncertainty band around the One
Vision impact estimates. The fundamental problem is that in Pittsburgh, as in so many
places around the country, policy makers and practitioners want to know what their new
pilot programs are achieving, but they do not design and implement these programs in
advance in ways that will maximize the chances of a successful impact evaluation later
on. Random assignment is one way to increase the odds of learning how the program

works, but it is not the only way. For example, in some applications, candidate target areas
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could be systematically ranked on some set of criteria, which would allow for a regression
discontinuity (RD) study (see Owens and Ludwig, 2011). Policy makers and practitioners
who want to say that they have done a real evaluation too often just implement the program
in some way that is convenient, and then they hope that researchers can come in afterward
and work some econometric magic to uncover program impacts. But even methodological

magic has its limits.

KISS?

Wilson and Chermak’s (2011) discussion about how One Vision was implemented
highlights the difficulty that government and nonprofit organizations often have in carrying
out complex problem-solving activities and multipronged, collaborative interventions.
Problem-oriented policing, for example, even in cities like San Diego, CA, that have
made long-term efforts to support, facilitate, and encourage its use, is in practice rare
at large scale despite evidence of its effectiveness, likely because it can be so challenging
and demanding to implement (Cordner and Biebel, 2005). Implementation becomes even
more complicated when more than one organization is involved, in part because even basic
things like data sharing are so difficult. Agencies and organizations have strong incentives
to protect information, partly to reduce the risks of revealing mistakes, making them
reluctant to share and then analyze and use more integrated data. Note that the real-world
consequences of these implementation challenges are, if anything, likely to be understated
in the program evaluation literature. The reason is that many of the highest quality studies
that use randomized experimental designs are analogous to what medical researchers call
“efficacy trials,” which test small “hot house” programs that are carried out with high fidelity
under the watchful eye of bespectacled, laptop-toting researchers, rather than “effectiveness
trials” that test interventions as they would actually be implemented at-scale in the real
world.

Given the great difficulty of implementing complicated interventions in the real world,
it is useful to reexamine the (often implicit) conceptual framework behind the sort of
multicomponent “kitchen sink” or “synergistic” program that One Vision represents.' The
underlying theory for many kitchen sink interventions is that risk or protective factors
have interactive (more-than-additive) effects, which implies that programs should act
simultaneously on multiple fronts in order to make the biggest possible difference with
available resources. More formally, let ¥; be some measure of criminal involvement for
individual (7), and let X;; and X5; be different candidate protective factors (say, human
capital, and “health capital,” which in this application could be thought of as “being drug-
free”). The theory described by Equation 1 is that coefficient B3 is negative and large (in

1. Foradiscussion of alternative ways of testing the basic logic behind kitchen-sink experiments without
having to implement a kitchen-sink program, see Ludwig, Kling, and Mullainathan (2011).
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absolute value) relative to the main effects 81 and 5.
Yi= B+ B1X1i+ By Xoi + B3(X1ix X5) +v; (1)

One empirically testable prediction of the “synergy” theory implied by equation (1)
is that relatively lower-risk people should benefit relatively more from social policy
interventions. The intuition is that if X;; and X5 exert an important interaction effect
on the key outcome of interest, Y, then an intervention that tries to (say) improve human
capital, X};, should have a more pronounced impact on those who already have a high level
of health capital, X5;.

Yet in real-world evaluations, evidence often shows us that the people who have the
highest levels of baseline risk—and so are presumably more severely disadvantaged on
multiple dimensions that affect the outcome—are the most responsive to social policy
interventions, even to those interventions that try to influence just one or two relevant
risk or protective factors. For example, cognitive-behavioral programs seem to have more
pronounced impacts on those criminal-justice—involved people who have the most extensive
prior criminal records (Landenberger and Lipsey, 2005). In the Tennessee STAR class-size
reduction experiment, minority children and poor children (i.e., those at highest risk for
educational failure) benefit the most from smaller elementary school class sizes (Krueger
and Whitmore, 2001). In a study of the long-term effects of Head Start, arrest rates seem
to decline relatively more among African Americans than among whites (Garces et al.,
2002).

These findings are more consistent with a theory of diminishing marginal returns
to social program investments than with the synergy theory described by Equation 1. The
intuition behind diminishing marginal returns to behavioral change is quite straightforward:
giving an extra thousand dollars to a low-income single-parent household on the South Side
of Chicago should do more to change the schooling outcomes and delinquency risk of
children in that home than would giving that thousand dollars to the parents of, say,
Lindsay Lohan. (More formally the implication is that equation 1 should include squared
terms for X;; and X5;, and that the coefficients on these squared terms are large in absolute
value relative to the coefficient on the interaction of X;; and X5;).

Given the conceptual uncertainty about the value of trying to intervene on all
fronts simultaneously, and the practical difficulties of implementing complicated multipart
interventions in the real world, policy analysts and policy planners should think about
whether there is value in prioritizing simplicity in policy design. We might heed the design
principle articulated by aerospace engineer Kelly Johnson of Lockheed Skunk Works, who
famously coined the term “Keep it simple stupid” (i.e., the KISS principle).

2. For more information, go to en.wikipedia.org/wiki/KISS_principle.
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Promoting Informal Social Control

Even if we were not concerned about the threat of omitted variables bias with Wilson
and Chermak’s (2011) estimates of One Vision’s impacts, it would still be difficult to
disentangle empirically the mechanisms through which the intervention reduced crime
given the program’s multiple components. With that caveat in mind, our own guess is
that the most potentially important “active ingredient” with One Vision is the attempt
to stimulate informal social control. This approach strikes us as more likely to be a key
mechanism than, say, connecting youth to social services, which assumes that information
(rather than motivation or the limited availability of high-quality social services) is the key
barrier to service receipt by high-risk youth.

One reason to suspect that informal social control might be a key mechanism through
which programs like One Vision might be able to reduce crime comes from the seminal work
by Sampson, Raudenbush, and Earls (1997), showing that cross-neighborhood variation
in violent crime rates is strongly predicted by neighborhood informal social control—or
by what they call “collective efficacy” (see also Sampson, Morenoff, and Gannon-Rowley,
2002). What remains poorly understood are the specific ways in which public policy can
causally intervene to strengthen the capacity of neighborhoods to carry out informal social
control — particularly distressed, dangerous neighborhoods.

The Chicago Ceasefire program tries to strengthen local informal social control by
hiring former gang-involved people to serve as “violence interrupters” and intervene to
prevent retaliatory violence (Skogan, Hartnett, Bump, and Dubois, 2008). One practical
challenge with the Chicago Ceasefire model is that keeping full- or even part-time people
on the payroll is expensive, and government at every level in the United States is extremely
budget constrained. Another potential challenge is political—risk-averse policy makers may
worry about providing funding to an intervention that hires former gang members, given
the risk for relapse is not zero and (fairly or not) the public relations downside from
even a single relapse by a formerly gang-involved person on the public payroll could be
considerable.

Are there alternative ways to stimulate informal social control? Our conversations with
Columbia University sociologist Sudhir Venkatesh (personal communications, March 9,
2011) suggest the different roles that various neighborhood residents already play (at least
in some parts of Chicago’s high-crime South Side) in trying to defuse and de-escalate
potentially violent events, particularly those involving young people. In our view, we would
find great value in learning more about the types of residents who are involved with informal
social control, what specific activities they carry out, and how public policy can help support
them in their roles (and help overcome whatever barriers they face). Ethnographic research
of the sort that Venkatesh carries out, which may help inform the design of new pilot
programs and randomized intervention studies, would be an important complement to the

sort of quantitative evaluation evidence presented in the One Vision study.
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Comprehensive gang and violence reduction
programs

Reinventing the square wheel

Malcolm W. Klein
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his essay has three components about factors that limit knowledge building for
policy purposes. Several of these factors are directly described in the report on the
One Vision program (Wilson and Chermak, 2011, this issue). I will comment first
on several “lost issues,” that is, issues that often are overlooked in the extensive literature on
gang and violence programming. I will then follow with a list of other warnings about factors
that limit what is learned (or learnable) from such programming. Finally, I will illustrate
some of these concerns in a new, complex, and yet promising program now entering its

third year.

Three Lost Issues

Gap Between Data and Policy

Wilson and Chermak (2011) note correctly that a considerable gap exists between “promis-
ing” strategies and demonstrably successful programs (demonstrable in scientific terms, one
should add). Various project reports and—most notably—government summaries overstate
promise in the face of mixed and negative results (Howell, 2007; OJJDP, 2010; Spergel,
Wa, and Sosa, 2006). The collection of reports in enforcement-oriented programs edited by
Decker (2003) and the comprehensive review of almost 60 approaches to gang reduction
offered by Klein and Maxson (2006) document not just a gap but also a woeful absence of
(a) well-implemented programs and (b) adequately evaluated programs. Indeed, one could

infer from the Klein and Maxson summaries that almost everything is “promising” because
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so little has been tested properly. The report by Wilson and Chermak represents a distinct
departure from this pattern, although it unfortunately describes a program that actually
increased levels of violence. A wise author noted decades ago (I have lost the reference) how
remarkable it was that the most carefully evaluated social programs turn out to be the most

likely failures.

Use of Former Gang Members in Gang Intervention

A second largely overlooked and seriously underresearched factor is the problem of using
former street gang members, or former gang leaders, as instruments of change through
outreach to potential and current gang members. Spergel’s (2007) data from Chicago
indicate that such an outreach can be beneficial, but these data almost stand alone. I want
to suggest that there are both advantages and dangers in having former gang members serve
as “interventionists” (to use the newest terminology).

The advantages are obvious and often noted by interventionists and their supporters.
Gang-experienced outreach workers have “street cred” with almost instant opportunities to
establish rapport with current or “wannabe” gang members. They also have access to gang
intelligence about member relationships, rivalries, and impending conflicts that can be used
to defuse hostilities.

The dangers may be less obvious; yet they can disrupt outreach efforts. The first of
these dangers is that, in establishing rapport with targeted gang members, gang outreach
workers often use their own prior gang status and exploits as legitimators of their credibility,
thereby glorifying the attitudes and activities they are supposed to be discouraging among
their gang clients. A second danger is the “walk in my shoes” assumption that only former
gang members can be gang interventionists. One often hears this claim from former gang
members in outreach programs, but it is nonsense. I have known and worked with effective
gang workers who had no prior gang membership. They were social workers, recreation
workers, and even probation officers!

A third danger—often cited by the police—is that former gang members in the outreach
role can “turn off” agents from other programs, creating suspicion and antagonism that
defeat collaborative efforts. Understandably, they are also reluctant to share information
(“intelligence”) about their gang member clients. The police, in particular, resent this
failure (while being equally guilty of the failure to share information).

Finally, there is I believe a legitimate concern that turning ex-gang members or—worse
yet—former gang leaders into activists for prosocial and antigang values places an unfair
burden on them. They have been socialized by anywhere from 1 to 10 years or more in
the gang culture. Now, we ask them to turn around 180° to eschew that culture and, in
effect, work against it. How does this new role fit with their former and current gang peers?
How does it fit with their habituated gang self-identities? Experienced observers of the gang
programming arena can cite case after case of ex-gang members turned gang interventionists

who fell off the wagon—committed new crimes or were assaulted, even killed, while in their

1038 Criminology & Public Policy



Klein

new roles. You can take the member out of the gang, but sometimes you cannot take the

gang out of the member.

Unintended Effects on Gang Cobesion

I want to emphasize a third lost issue raised in the article by Wilson and Chermak (2011).
This is the problem of increasing gang cohesion inadvertently through the various practices
involved in gang intervention. Studies as early as the 1970s (Klein, 1971) and as recent as the
last decade (e.g., Thornberry, Krohn, Lizotte, Smith, and Tolin, 2003) have demonstrated
the enormous effect that gang involvement has on individual illegal behavior among gang
members. A strong case can be made, empirically as well as conceptually, from a social-
psychological framework, in which programs that emphasize group processes already in
place in gangs can (or will) increase gang cohesiveness and, therefore, gang crime (see Klein
and Maxson, 2006, Ch. 5). The policy question then becomes, how can one intervene with
groups like street gangs without unintentionally doing more harm than good? Whatever
the answer suggested to gang interventionists, it is not one that has been welcomed by

them.

Additional Issues in Gang Programming

This section of the essay expands the number of concerns raised by gang and violence
reduction programs. I have chosen six of these to illustrate the potential for failing to mount
demonstrable program successes.

The first of these is well known to scholars and almost totally ignored by public
officials and program administrators: the regression effect. Gang and violence reduction
programs are usually mounted as problems are increasing or have reached a tipping point of
intolerance for violence levels. A quiet period does not generate much intervention activity.
Peaks are followed by valleys. Programs initiated at peak times will normally play out after
peaks are reached. The appearance of success may be nothing more than a demonstration
of expected normal decrease. For example, the claimed success of Spergel’s (2007) Little
Village Project took place among the oldest gang members (who are more likely to desist
from gang activity) and those with the higher levels of criminal activity (which are known
to decrease over time). No such program “success” was demonstrated among the younger
gang members. This regression problem could of course be obviated by the use of control
designs—comparable areas, gangs, and gang members—but intervention programs almost
never implement controlled research designs.

A second but related problem is that, in many instances, gang and violence reduction
programs are initiated in locations that do not yield readily to broader generalizations. The
One Vision program, for instance, took place in Pittsburgh, a city that was among the
last major urban areas to develop a gang problem, and one in which the gang problem
grew out of a drug distribution development rather than out of the usual obverse pattern.

Gang problems in Los Angeles and Chicago take place in settings simply not typical of the
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several thousand jurisdictions with gang problems. These two cities are populated heavily
by “traditional” street gangs (Klein and Maxson, 2006, Ch. 5), which are unlike the street
gangs in most jurisdictions. Case studies in special circumstances do not lead readily to valid
generalizations (see Spergel, 2006, for mixed results when six jurisdictions are involved).

A third problem is that of separating gang violence, specifically, from other sources
of violence. They are not the same, although obviously some overlap occurs. From my
viewpoint, the greatest concern here is that confusing the two obfuscates the special group
nature of gang violence in favor of simpler efforts to understand and reduce individually
based violent acts. If exaggerated group processes in gangs are overlooked—group norms,
cohesiveness, structural variations, oppositional culture, and violence as a rallying cry
for gang members—then the special impediments that groups present to much violence
reduction programming will prevent much success.

A fourth, almost self-defeating character of many gang and violence reduction programs
is their attempt to be comprehensive. From an evaluation viewpoint, this means that such
programs will be multicomponent efforts. This sounds good and conceptually appropriate,
but it raises the difficulty of disaggregating the program components to determine which are
more and less successful, in what settings, with what types of program clients, and in what
combination. The most assertive attempt at such component disaggregation is provided by
Spergel’s 2006 analysis of data from six comprehensive-model sites, an exercise in frustration
at the very least.

A fifth problem of any program inserted into or imposed on a community is that
of accounting for confounding effects of other program efforts. Police engage in special
deterrent activities; social activists launch community-based responses to violence and gang
suppression; ongoing welfare and youth agency programs not incorporated into the new
comprehensive program renew or alter their character to maintain their positions; and
political and philanthropic initiatives call out for attention and support. Essentially, this is
the disaggregation problem once again, but this time with the task of separating out the
effects of other efforts not under the control of the new program, and with little or no data
collection to assess the confounds inherent in ongoing extra program activities.

Finally, in this discouraging list of problems, is that equivocal or negative results of
large-scale intervention programs seldom lead to altered future programming. Such results
more commonly lead to withdrawal of financial support, discouragement and apathy, and
a search for “better ways” to spend our money and expend our energy. However, I can
cite two prominent and contrasting exceptions to this pattern. The first is the effort of the
Office of Juvenile Justice and Delinquency Prevention (OJJDP) in the U.S. Department of
Justice to follow prematurely on the “Spergel Model” to develop variations in comprehensive
gang programming. Here, the determination of OJJDP to forge ahead despite equivocal
outcomes (including poor implementation as well as mixed results) has led to comprehensive
programming as more of a social movement than a demonstrated successful initiative

(Decker and Curry, 2003; Fearn, Decker, and Curry, 2006; OJJDP, 2010).
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The other, far more encouraging exception is provided by the Gang Resistance,
Education, and Training Project (G.R.E.A.T.). As described by Esbensen, Osgood, Taylor,
Peterson, and Freng (2001), this gang prevention program, over 4 years of assessment,
yielded slightly positive effects on intermediate outcomes but no effects on gang and
criminal outcomes. However, as noted elsewhere (Klein and Maxson, 2006, Ch. 3), the
result was that the outcome data were fed back to the program managers. These managers
in turn produced a modified program that was in turn introduced into a large number
of communities to test the effectiveness of the data-based new approach. Only tentative,
first-year results have been reported, but the willingness of the research evaluators and the

program managers to forge this new effort deserves special attention.

Square Wheels and Scholarly Intervention

Given all the foregoing discussion, it might seem surprising that I describe an effort by
an informal consortium of criminologists to frame public policy in yet another large,
comprehensive gang control program. I am one of a dozen experienced academic gang
scholars and program evaluators recruited by the program’s original director to help frame
the program model and provide guidance in its evaluation.

Currently entering its third year of an anticipated 5 years, the program is designed
to engage literally thousands of gang-prone youth and active street gang members in a
three-pronged approach. The first is the prevention of gang activity by youth assessed as
most at risk of joining gangs. The second is case management of known gang members
aged 14 to 24 years to reduce their gang activity. The third is crisis intervention in
gang confrontations, especially those reaching serious levels of violence. The program
is run by the city with contracted services from private agencies. Additionally, there is
a 5-year, heavily funded evaluation contracted to an independent, nationally respected
corporation.

The independent group of scholars has been involved significantly in several of these
areas. First they helped to develop the request for proposals (REPs) for the prevention
program, including the development of a gang-joining risk instrument to be used by
the agencies to select prevention clients. Second, they helped to frame the RFP for the
intervention program, including both case management and crisis intervention. However,
although the intervention agencies were funded, it was not until the end of the second
program year that the gang scholars were asked to devise a system for selecting case
management clients from the huge pool of available gang members. Third, they were asked
to frame the evaluation RFP, were involved in selecting the evaluation contract awardee,
and have served as research advisors to the evaluation.

After 2 years, where does the program stand? There is now an agreed-on prevention
model being applied to the youth most at risk of gang joining as assessed by the gang scholars’

risk-assessment tool. Thousands of appropriate clients have been located. By way of contrast,
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no case management model is available for actual gang member selection and intervention,
although new efforts in this direction are being mounted. The crisis intervention component
is being implemented, but it has no input from the group of scholars. Finally, the model for
the overall program evaluation has been under intense scrutiny by the group of gang scholars
as well as by the city council and city controller. It has been delayed by the slow program
development and by serious disputes about its design and data collection commitments. It
is a work in progress.

As the reader may surmise, the program has been subject to many of the lost issues
and other problems elucidated previously in this essay. The truly unique aspect is its early
acceptance of the experience of the group of scholars. The use, indeed the value, of these
people, might be in showing what data-based intrusion can accomplish. That, in any case,
is what keeps these scholars involved despite the frustrations of policy involvement. I will
mention just four issues that have been paramount to them in maintaining their activity.
Al T ask of the reader is to view these comments as relating to the use of criminologists in
public policy, not as to the character of the program emanating from that policy.

Perhaps the most contentious issue raised between the group of scholars on the one
hand and the program managers and contracted evaluators on the other was (and is) the
development of control or comparison clients, gangs, and/or areas. The program sites were
selected as the “worst” in the city, thus reducing the chances of random assignment to
comparison and service areas. Program directors emphasized the immorality and political
sensitivity of “denial of service” to control youth, gangs, or areas. Evaluators stressed the
“impossible costs” of including control or comparison youth, as well as the limitations
seemingly imposed by human consent requirements. The group of scholars is still pursuing
this issue by offering alternative approaches for a comparative design; the jury is out.

Within the program administration, a series of obstacles (some temporary and some
not) has emerged. These obstacles include changes in leadership and conceptual focus for
the program models, absence of gang expertise in the administrative staff, reliance on non—
gang-related standard operating procedures, and unfamiliarity with the major complexity
of comprehensive programming. All this, slowly, is being surmounted as the third program
year is approaching,.

Third in this list is the built-in resistance to new service models and the requirements
of the evaluators. Prevention service providers have slowly but steadily accepted the
new necessities; the case management and crisis workers—generally self-labeled as “gang
interventionists’—have proven far more resistant at the same time as program management
has seemed somewhat cowed by the vehemence of this resistance. At this writing, however,
there are signs of positive change and some accommodations. The group of scholars, until
recently, has been held at arms’ length from that battle.

Finally, as a corollary of the preceding changes, is the set of decisions about how to select
clients for the prevention component and those for the case management or intervention

component. Here, the group of scholars has been involved heavily in establishing the criteria
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for selecting prevention clients. And after 2 years, the first serious attempt to involve the
scholars similarly in case management client selection has been initiated. The outcome and
its acceptance by service providers is unclear, but the effort is now underway.

In sum, this new and huge project (up to $100,000,000 over 5 years) shows many
characteristics of past comprehensive approaches of dubious value (keep in mind the
increased violence reported for the One Vision Program by Wilson and Chermak, 2011).
It could be another square wheel. However, intrusion of the group of scholars has had a
considerable positive impact on program models and evaluation design. Has this impact
been enough? Probably not, is my guess. Can this be improved? Probably so, is also my
guess. But as noted, it is all a work in progress, an interesting and occasionally exciting

exercise in criminology and public policy.
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Whither streetwork?

The place of outreach workers in community violence
prevention

David M. Kennedy

Center for Crime Prevention and Control John Jay College of Criminal Justice

ilson and Chermak’s (2011, this issue) evaluation of Pittsburgh’s One Vision
One Life program adds to a growing body of evaluation research and field
experience showing that outreach workers do not reliably reduce, and can
even promote, street violence. More precisely, this study, and the broader record, shows
this about outreach workers operating in a particular way. This result should probably not
surprise us. Although this kind of streetwork has enjoyed a recent national vogue, it in fact
has a history that goes back a couple of generations, and it is not particularly promising. At
another point in that history, findings similar to Wilson and Chermak’s and to other recent
research effectively put an end to streetwork as an important element in community violence
prevention. To do that again, I firmly believe, would be a great error. This policy essay will
look at where we currently are, and what we currently know, about streetwork; what that
should tell us about the kind of streetwork we should be pursuing; and how we should
understand and act on the most recent body of research. In particular, it will look at the
way streetwork organizations and streetworkers themselves do and do not coordinate and
cooperate with law enforcement, particularly police departments. It will make a case that
both research and field experience favor appropriately close relationships. It will then raise
the idea that different sorts of relationships could have different meanings for community
and offender notions of police legitimacy, with potentially powerful criminogenic or crime
control implications.
I should say here that I have been actively involved in this debate for some time. In

the relatively small world of community violence prevention, it has often been said that I
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am opposed to streetwork; this conversation has occasionally broken out into the public
view (Ellison, 2010). That is absolutely incorrect. I believe entirely that streetwork can be a
hugely important element in effective violence prevention, and that some research and field
experience shows that to be true. I have been deeply concerned that one current version
of streetwork, and one set of ideas about how streetwork should be deployed, is mistaken
and that it has been broadly endorsed and adopted without due attention to actual impact
on the ground. Wilson and Chermak (2011), and other relatively new research, are very
important inputs into any such debate, and they will allow it to proceed in a far more
concrete and empirically grounded fashion.

That debate has not been arid, dispassionate, and rooted in evidence and social science.
It has, as one of my cocommentators writes, been about a rapidly growing and very appealing
near-social movement centered around the “Chicago CeaseFire” model of streetwork (see
Papachristos, 2011, this issue). That movement has grown, he also writes, until recently
almost entirely without research and evaluation; has been characterized, promoted, and
anointed as successful regardless; and has now assumed the character of what he describes
as a “too big to fail” near-juggernaut. This so far advanced, he fears, that evidence will no
longer matter. He is, I believe, absolutely correct about, at least, the former. We should
understand that there is nothing new here. This is, in essence, how things like this happen.
The history of crime prevention and control is in large part one of exactly this progression:
plausible and appealing ideas that gain broad traction and support on the basis of little or no
evidence and then turn out to be ineffective or deeply flawed. DARE, GREAT, mandatory
arrest for domestic violence, Project Exile, boot camps, and a litany of others come from
this mold.

So, however, do a range of ideas that ave proved out: problem-oriented policing, to
take one example. It is nearly always the case that getting a big idea out into practice in
a meaningful way, winning professional and public support, generating interventions on
the ground in a variety of settings, and creating the possibility for a useful range of impact
assessments means stepping outside the neat boundaries of a social science research program.
Most of those big ideas will not prove out in practice and that history will sometimes look
political, irresponsible, and wasteful; some will, and their histories will look brave, insightful,
and prescient. This is the way real public work happens: recognizing that reality does not
mean that evidence does not matter. Rather, it is vitally important to get and act on evidence,
particularly evidence of impact, when that becomes practical. We are reaching that moment
with the Chicago CeaseFire version of streetwork.

I have extensive experience with streetworkers in cities across the United States, feel
their appeal and that of their work, and share the enthusiasm for programs based on
who they are and what they do. Streetworkers are, as a group, enormously powerful and
impressive. Individually they tend to be people who come from the streets; have searing
personal histories, have made very difficult personal journeys and have undergone profound

transformations, and who live lives of extraordinary dedication to the most vulnerable
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and lost in their communities. Many are doing violence prevention and outreach work
more or less on their own, often with little or no outside support or resources, before
any programmatic structure comes along for them to join up with. They have enormous
credibility and standing with hard-core street offenders; they are uniquely situated to
draw those offenders off the streets, build bridges to social service programs, interrupt and
mediate disputes, challenge toxic street norms, and the other elements of the core streetwork
portfolio. And they all have critical success stories: this shooter diverted, this kid pulled out
of the gang, and this beef squashed. Some of those successes are substantial and lasting,
such as Tyrone Parker—a streetwork legend in Washington, DC—and his truce work with
gangs in the Benning Terrace housing project there.! Streetworkers are, in formal terms,
important elements in producing collective efficacy and informal social control. In ordinary
language, they are saints.

The problem is that this has nowhere translated into routine, reproducible public safety
outcomes. The evaluation and the broader field record are both clear, and consistent, on this.
Tita and Papachristos (2010) report on 1960s-era evaluations of streetwork programs in Los
Angeles, Chicago, and Boston that found little or no positive impact, and even iatrogenic
effects. One of the most influential deployments of streetworkers, in conjunction with
other efforts, was in Irving Spergel’s famous Chicago “Little Village” project, which showed
positive outcomes for program-involved gang youth but zzcreases in area-level gang violence
(these increases were smaller than in the most relevant comparison area, but they were
increases nonetheless) (Spergel, Grossman, and Wa, 1998). Tyrone Parker in Washington,
DC and those like him nationally were unable to produce enough of their individual-level
or collective, Benning Terrace-type successes to add up to overall, meaningful community
outcomes.

The experience in Boston, where I first encountered streetworkers as part of what
became the Operation Ceasefire project, is typical. Violence in Boston peaked in 1990,
with one core city response being to launch a streetwork program. It was robust and
relatively large, well funded, and well managed. Streetworkers had standing: they were city
employees and the initiative got personal attention from Boston Mayor Menino. It had
close ties to social service agencies and had a relatively close working relationship with the
Boston Police Department. It also did not work. This is not to say it had no impact, which
is not provable and which I personally suspect was not the case. It is to say that whatever
impact it had was not anything like sufficient: Lethal and near-lethal violence remained
historically high in the city’s active neighborhoods, and Boston streetworkers themselves
were openly despairing about their ability to address it.

As is now well known, streetworkers in Boston became an important part of the

Operation Ceasefire strategy and partnership, which included law enforcement, other

1. Laura Maggi, “Touch neighbourhood turns around as ex-gang members wise up.” Nation’s Cities
Weekly, June, 1999.
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community actors, and service providers working closely together in specific ways to
address the city’s violence problem, at which point violence went down dramatically.
When Operation Ceasefire was dismantled in 2000 violence went up again, even though
the streetworkers remained active. The same thing happened in the Stockton, CA,
replication of Ceasefire, Operation Peacekeeper: A streetworker cadre was created as part
of Peacekeeper, which was overall very effective, but when the larger Peacekeeper strategy
ceased implementation, violence increased rapidly and dramatically.? Similar on-the-ground
results have been seen in, to my personal knowledge, Rochester, NY; Cincinnati, OH; and
Oakland, CA. In Cincinnati, for example, a streetwork project modeled explicitly on
Chicago CeaseFire was deployed in one active neighborhood, without apparent effect. It
was then incorporated as a central element of the larger, city-wide Cincinnati Initiative to
Reduce Violence, modeled explicitly on the Operation Ceasefire framework and partnership,
which has produced a 40%-plus reduction in gang homicide (Engel, Tillyer, and Corsaro,
2011).

The recent body of evaluations of the Chicago CeaseFire streetwork model, which is
discussed in detail in the Wilson and Chermak (2011) article and by my cocommentators,
paints the same basic picture. In Chicago itself the results are mixed; in Pittsburgh, Newark,
and Baltimore, they find at best mixed, often negative, and sometime iatrogenic impact.

We should be very careful about the conclusion we draw from this record. It no more
says that streetwork “doesn’t work” than George Kelling’s famous Kansas City preventive
patrol experiment showed that patrol “doesn’t work.” Kelling showed, arguably, that random
patrol doesn’t work. Other forms of patrol, we know, do work. We have not given up on
community economic development because the war on poverty didn’t work; on engaging
with kids because DARE and GREAT don’t work; or on prosecuting dangerous offenders
because Exile doesn’t work. The research and field record, however, is now clear enough that
we absolutely should, at this point, understand that the Chicago CeaseFire model cannot
now be viewed, as its organizers say, as “a national public health strategy that has been
scientifically proven to reduce shootings and killings.”

If that is true, but if there is still merit in streetwork, which I firmly believe, then
the question is, how should effective streetwork be framed and deployed? I believe there is
enough in the record to begin to answer this, as well.

An essential element of the Chicago CeaseFire model is a deliberate distance between
law enforcement and outreach workers and organizations. This has been framed as critical
to maintaining streetworkers’ street credibility and personal safety. Some Chicago CeaseFire
operations have conducted symbolic activity with law enforcement, such as marches, and/or

shared information at high levels, as by conveying data about homicides and shootings to

2. Anthony A. Braga, “Pulling levers focused deterrence strategies and the prevention of gun homicide.”
Journal of Criminal Justice 36, 2008.

3. Chicago CeaseFire website, http://www.ceasefirechicago.org/.
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the leadership of streetworker organizations. Some have rejected even that level of contact, as
Wilson and Chermak (2011) document was true in Pittsburgh. Chicago CeaseFire and all or
nearly all of those operating in its image have, as a matter of policy, not moved information
from streetworkers to law enforcement; not engaged in coordinated street operations with
law enforcement; and sent deliberate signals to their target street populations that they do
not work with law enforcement.

This may be a critical matter at the tactical level and at a larger and very powerful
strategic level. Tactically, it closes off the possibility of a range of important operational
options. Even before Operation Ceasefire was framed in Boston, Boston streetworkers did
such things as inform the Boston Police Department gang unit when they had information a
drive-by would occur. The gang unit would flood the area with officers and thus prevent the
drive-by. Part of what is critical about this story, and the operational relationship, is that
the streetworkers were operating without being “snitches”—they gave up no names—and
the gang unit operated without making arrests. The shooting was prevented in a way that
worked for both parties. In extreme instances, streetworkers would make sure that gang
members they thought were going to be killed on the street were taken off on parole
violations or even new arrests. The streetworkers explicitly believed that that was better
than risking a homicide, and the gang unit allowed them to trigger such action without,
in turn, insisting that they give gang members up for their own reasons, for example, when
the gang unit was conducting its own investigations.

Such relationships and understandings permit very potent tactics. It became a routine
part of Boston’s Operation Ceasefire, for example, to have streetworkers carry messages to
volatile gangs. When law enforcement intelligence indicated a brewing problem, a beef,
or some other indication of imminent violence, law enforcement would ask a streetworker
familiar with the gang or gangs involved to go to them and tell them that they were
being watched and that violence would trigger a high-level law enforcement response. It
was almost always effective. In Cincinnati, streetworkers organize voluntary community
“call-ins” of gang members, which law enforcement attends. Law enforcement is making
home visits on “impact player” gang members, warning them off violence; streetworkers
follow up with the gang members and their families in the following days, reinforcing the
message and offering mentoring and access to services. In Providence, RI, streetworkers
routinely attend the Providence Police Department’s “CompStat” sessions and coordinate
with law enforcement on gang and violent crime responses.

These relationships and operational possibilities sum to what is effectively a different
model. It includes the best of traditional, stand-alone streetwork—street presence, dispute
resolution, mentoring, service brokerage, relationship building, rumor control, and the
like—p/us a range of new possibilities. It is critical that such partnerships be framed carefully:
the wrong perceptions can get a streetworker killed. It is clear, however, that such framings
can be reached, and that streetwork in that context is fundamentally different than streetwork

outside it.
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It may also be that the street and community response to such partnerships is itself an
important matter, with concrete violence- and crime-control implications. One of the most
disturbing aspects of the Wilson and Chermak (2011) evaluation is the finding that violence
in the Pittsburgh treatment areas increased. This is also sometimes a finding, as has been
noted, in the previous generation of evaluations. Wilson and Chermak offer one plausible
explanation, which in fact echoes the prior literature, in suggesting that streetwork could
inadvertently foster gang cohesion. Another possibility is that the activities of streetworkers,
and the structure of the relationship between streetworkers and law enforcement, actively
undercut law enforcement and especially police legitimacy.

As we have long known, but are increasingly aware, legitimacy has direct links to
crime and crime prevention. Where legitimacy is low, crime is more likely (Kane, 2005;
Meares, 2009; Tyler, 2006). The troubled minority communities where streetworkers are
deployed are, virtually by definition, low-legitimacy neighborhoods. The “outright hostility”
between streetworkers and police Wilson and Chermak (2011) document could not have
enhanced, and could have degraded, legitimacy. So too, however, might all sorts of signals
conveyed by a lack of working relationship between streetworkers and police. Streetworkers
who will not work with the police are saying, in a variety of ways, that the police are
not legitimate. A violence prevention strategy that is explicitly based on a rejection of the
police might well inadvertently undercut legitimacy. Such effects would not be assuaged by
high-level working relationships between law enforcement and streetworker organizations
when such relationships are, by design, invisible on the street. Opposite effects, however,
might be produced by cleatly visible working relationships—even bounded ones—between
line streetworkers and law enforcement. Given how powerful legitimacy dynamics are being
shown to be, such effects might well end up being among the most powerful streetworkers,
and streetworker partnerships with others, could produce.

We have, then, an important and growing body of research pointing to the frequent
ineffectiveness, or worse, of one model of streetwork. We have counterexamples of effective
models of streetwork in partnership with others and as an element in a more robust strategy.
We have some guidance as to the range of relationships, tactics, and larger dynamics that
are likely at work in both instances. We have, I believe, one enormously powerful area to
explore and address: how legitimacy is, and could be, addressed through such relationships
and activities. If the “too big to fail” projection is to be avoided, streetwork, and our research

around streetwork, needs to move in those directions.
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riminologists and politicians walk to the beat of different drummers. The

4-year thythm of political terms and the 24-hour buzz of the postmodern news

cycle disrupt the slow and steady cadence of academic research. Criminologists
strive for analytic rigor, sound research design, and objectivity, especially when trying to
understand causal effects such as those demanded in most evaluation research. Politicians,
however, pledge their allegiance not to the scientific method but to their constituents.
Problems need fixing, lives need saving, and most nonacademics need solutions at a pace
quicker than the processes of peer review. As a result, whereas the criminologist waits to
make claims about causality and program efficacy until field experiments and mathematical
models are complete, politicians and other denizens of the “real world” often rely on back-
of-the-envelope calculations or simple cross-tabulations made on spreadsheets to discern
whether a violence prevention program “works.” Linking specific programs to decreases in
crime becomes more of an art than a science.

Such divergent worldviews between science and politics have profound implications on
violence prevention efforts. “Successful” violence prevention programs typically can secure
better funding and resources, not to mention the attention of community leaders, politicians,
and the press. Yet who determines whether a violence prevention effort is a success? The
academic with his or her regression tables and field experiments? Program administrators and
front-line workers with their on-the-ground knowledge and experience? Or the politicians
addressing the problems of constituents? And what impact does a programmatic “failure”

have on subsequent prevention efforts?
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I maintain that in the absence of consistent evidence and, more importantly,
acknowledgment of scientific evidence, politics and political rhetoric will lead the charge
in determining programmatic success. Many programs—such as the Chicago Project
for Violence Prevention (hereafter, simply Chicago CeaseFire)—are often anointed as
“successful” before any rigorous scientific evaluation has been commissioned, let alone
completed.! In the case of Chicago CeaseFire, external evaluation of the program was
not completed until nearly a decade after its inception (Skogan et al., 2009). By that
time, the program was already dubbed a success by program staff, the media, and
politicians and had even expanded within Chicago and into other cities. Although the
formal evaluation of Chicago CeaseFire was mainly positive, results from other CeaseFire-
like replications in Baltimore, MD, Newark, NJ, and now Pittsburgh, PA, are less
promising. Even with such modest and, at times, conflicting scientific evidence, CeaseFire
is still packaged as a blueprint for national and even international violence prevention
efforts.

The advancement of programmatic and political agendas in the face of limited scientific
evidence fundamentally alters the ecology of the violence prevention world. As the title of
this essay suggests, I argue that promoting programs as “models” without sufficient evidence
can create a situation where violence prevention initiatives become “too big to fail.” Massive
amounts of political and economic capital have been diverted to programs such as Chicago
CeascFire, perhaps at the expense of smaller and equally successful programs. When such
programs work—and at least some evidence suggests that CeascFire has positive effects—
they advance both science and practice, and hopefully, they are associated with significant
reductions in violence. But, when they fail—or rather when negative results may develop—
no one pays attention. More often than not, negative or null results of juggernaut programs
like Chicago CeaseFire do not do what they should do: raise even a modest alarm about
the direction of violence prevention efforts. Because programs such as these have been
preordained to succeed, failure would spell the end of political and programmatic careers,
not to mention it would represent a waste of taxpayer and foundation dollars. More than
that, the failure of such programs would leave a massive void in our approach to violence
prevention, in large part because we have put all of our eggs into one basket. When programs
are too big to fail, good alternatives are simply too difficult to locate or else too obscure
to sell to political audiences—without the mantel of “success,” people will be less likely to
invest. Programs such as these must succeed. And they do, regardless of what good science
has to say about it.

The evaluation of Pittsburgh’s One Vision One Life program by Wilson and Chermak

(2011, this issue) provides an excellent example of a thoughtful scientific analysis of a

1. For the sake of disclosure, | have worked on the evaluations of both Project Safe Neighborhoods (PSN)
and CeaseFire in Chicago (see Papachristos, Meares and Fagan 2007; Skogan, Hartnett, Bump and
Dubois, 2009).
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program with massive political momentum. The One Vision program is partially modeled
after Chicago CeaseFire (Skogan et al., 2009). Strikingly, Wilson and Chermak’s findings
run counter to the Chicago CeaseFire evaluation as well as to the political assessments of
CeaseFire-like programs more generally: Not only do the authors fail to find evidence of a
violence reduction effect, but also their analysis finds that One Vision actually is associated
with #ncreases in violence. Wilson and Chermak provide several important discussion points
about how their findings build on and call into question CeaseFire-style programs, all
with an eye toward improving future strategies. Sadly, although the analysis is thorough
and convincing, I suspect that it will not even cause a hiccup in the political machinery
promoting CeaseFire-like programs.

In the remainder of this essay, I extrapolate a bit more on the science and politics
of Chicago CeaseFire. Then, I focus on the Chicago evaluation results as well as on the
results from replications in Baltimore, Newark, and Pittsburgh. I conclude by discussing

the implications such a debate has for the idea of “evidence-based practice.”

The Science and Politics of Chicago CeaseFire

Wilson and Chermak (2011) analyze a replication of one of the biggest and most politically
vibrant violence programs today—a version of the Chicago CeaseFire program.? At its
core, the Chicago CeaseFire initiative is based on an old approach commonly referred to
as “street work”: the use of outreach workers to work directly with gangs, gang members,
and troubled youth to provide direct services and mediate disputes before they become
violent.? Like previous street work efforts, CeaseFire relies not necessarily on professionally
trained social workers but on street-oriented individuals (in particular, ex-gang members
and ex-offenders) who have local knowledge of the neighborhood and gangs targeted for
intervention. To be sure, CeaseFire has made significant advancements in the street work
approach. First, CeaseFire reframed violence prevention in a public health framework;
specifically, the program believes that changing attitudes toward gun violence requires
changing norms and behaviors in the same way other public health efforts have tried to
alter behaviors like cigarette smoking, drunk driving, and risky sexual activity. Second,
CeaseFire has expanded previous street work models by differentiating more fully the roles
and functions of its staff. For example, the current CeaseFire model incorporates “violence

interrupters,” whose job it is to mediate gang/neighborhood disputes, and more traditional

2. ltisimportant to note that the Chicago CeaseFire program is operationally and organizational distinct
from the Operation Ceasefire that was part of the Boston “pulling levers” strategies, although several
significant similarities exist, including the use of street workers.

3. The origins of street work programs such as these can be found as early as World War Il when
sociologists Clifford Shaw and Henry McKay initiated the Chicago Area Project. See Tita and Papachristos
(2010) for a recent review of street work programs (also see Klein, 1971; Spergel, 1968).

4. The "crime as a public health problem” is also a much older idea that gets revisited in the CeaseFire
model (see Hemenway, 2006, for a review).

Volume 10 o Issue 4 1055



Policy Essay Community-Driven Violence Reduction Programs

caseworkers, who are engaged in direct service provision. Third, CeaseFire’s street work
efforts are integrated into larger community-level activism such as media campaigns, rallies,
protests, town hall meetings, and so on. In a sense, CeascFire has become a social movement,
not simply an intervention program.

CeaseFire started in 1999 in several of Chicago’s highest crime neighborhoods.
Since its inception, researchers on the CeaseFire staff have monitored neighborhood-level
crime indices, boasting of dramatic programmatic effects as early as the first year after
implementation (CeaseFire, 2011). CeaseFire expanded rapidly based, in part, on such
internal assessments and, in part, on political posturing and rhetoric: By 2005, the program
expanded into approximately 12 operational sites in Chicago (Skogan et al., 2009: 2-19).
The program became so politically popular that in June 2005, First Lady Laura Bush visited
with street workers and lauded CeaseFire as a model of how to help at-risk youth. CeaseFire’s
activities and success has been spotlighted in dozens of media outlets—including an article
by Alex Kotlowitz (2008) in the New York Times Magazine—and recently, it was the subject
of a documentary movie (also by Kotlowitz) that premiered at the 2011 Sundance Film
Festival.

External evaluation of CeaseFire did not commence until 2005 and was not complete
until 2008—nearly a decade after the program began. Like many other programs before it,
the evaluation of CeaseFire and the fact that the program’s initial design did not include
any formal experimental design components forced the National Institute of Justice (NIJ)—
funded research team to try and reconstruct “comparison” neighborhoods to match with
“treatment” neighborhoods by statistically matching on similar sociodemographic and crime
characteristics.” Therefore, any true experimental design was stymied by the politics of
funding, state legislation, and the nonrandom assignment of treatment clients and gangs—
a common casualty, but not necessarily a fatal one, in the evaluation of criminal justice
and violence prevention programs (Skogan et al., 2009: 2-20). The results of this external
evaluation were by and large posizive and have since been published in a NIJ report (Skogan
et al., 2009). However, to the best of my knowledge, the Chicago CeaseFire findings have
not been subject to peer-review publication (outside of the NIJ report) nor have they been

replicated successfully.®

5. The lack of research design and external evaluation in the original CeaseFire model is surprising given
the founder's medical and public health background as well as the housing of the program in a school
of public health—a field that stresses the need for randomized trials and experiments in determining
program efficacy.

6. An early analysis of PSN in Chicago conducted by my colleagues and myself (Papachristos et al., 2007)
included a brief analysis of the presence of CeaseFire in several neighborhoods; using a
quasi-experimental design and propensity score matching to create statistical counterfactual groups,
we found no discernable effects of CeaseFire above and beyond PSN. Although our analysis was not
intended to evaluate CeaseFire specifically, it does suggest that perhaps some findings of the NIJ report
might be sensitive to methodology, timing, and the selection of comparison groups.
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Is CeaseFire a “Success”?

Skogan et al.’s (2009) evaluation of Chicago CeaseFire represents a detailed and massive
evaluation of both outcomes and outputs. In fact, one of the greatest contributions of this
evaluation is the documentation and assessment of CeaseFire activities, clients, and logic
models. The results from a longitudinal analysis of crime trends in CeaseFire neighborhoods
and comparison areas find significant drops in shootings with decreases ranging from 16%
to 34%. Furthermore, Skogan et al. (2009) also (a) considered the concurrent occurrence
of the PSN program that was present in some (but not all) of the CeaseFire neighborhoods,
(b) discussed the limitations of the models and data, and (c) described the difficulties of
politics and funding in determining the selection of treatment neighborhoods. Overall,
Skogan et al. worked with the available data, and their evaluation represents a good faith
effort at assessing programmatic effects.

The media (not the researchers) called these Chicago results “beyond dispute” (“Seeking
safe passage,” 2009), thus providing the impetus for expansion and replication. However,
a closer examination of the 238-page report and 212-page technical appendix may perhaps
leave some room to question the political designation of these findings as “indisputable.” An
interesting aspect of the report by Skogan et al. (2009) is the inclusion of two independent
analyses by Richard Block (technical appendix, pp. B1-B34), who analyzed the changes
in shooting “hot-spots” in CeaseFire and treatment districts, and myself, who analyzed
changes in network patterns of gang homicide (Skogan et al., 2009: technical appendix, pp.
C1-C35). Both of these efforts were conducted independently from the main evaluation,
and each of us used our own data. In his analysis, Block reviewed seven CeaseFire program
neighborhoods and found positive results in three CeaseFire areas, one “probably” positive
result, and three inconclusive or null results. Strikingly, my findings mirrored Block’s almost
exactly. Of the eight CeaseFire locations I analyzed, I found positive programmatic effects
in two target areas (which were identical to two of Block’s positive CeaseFire areas) and
potentially a third positive result. The remaining five areas exhibited either no effect or the
results were inconclusive.

Considering these full results, one might conclude more accurately that the Chicago
program was successful in some of the program’s targeted areas. In fact, such an interpretation
would be more consistent with the findings of other CeaseFire replications, including those
in Baltimore, Newark, and Pittsburgh.

In 2005—even before the NIJ-funded evaluation was underway on Chicago
CeaseFire—a replication was already beginning in Newark (see Boyle, Lanterman, Pascarella
and Cheng, 2010). Whereas the Chicago evaluation of CeaseFire’s influence on violence
relied on data provided mainly by the police department, the Newark study analyzed changes
in gunshot wounds reported at trauma centers. The analyses reported by Boyle et al. found
no evidence of a statistically significant decrease in gunshot injuries in the CeaseFire areas

compared with similar neighborhoods.
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With the assistance of a $1.6 million grant from the U.S. Department of Justice and
technical assistance from the Chicago CeaseFire team, another CeaseFire replication was
implemented in Baltimore in 2007—once again, before the Chicago external evaluation
was complete (Webster, Vernick and Mendel, 2009). The results from the Baltimore
CeaseFire model also produce mixed findings, but the overall findings lend little support
of a convincing programmatic effect. On the positive side, one intervention neighborhood
experienced a significant decrease in homicides postintervention. However, this finding is
somewhat offset by the fact that two target neighborhoods experienced #ncreases in nonfatal
gunshot injuries (Webster et al., 2009, especially Tables 6 and 7).”

Taken in this context, the results presented by Wilson and Chermak (2011) are perhaps
not surprising either analytically or politically. Analytically, the results coincide with those
of Newark and Baltimore but diverge from the way the Chicago study has been portrayed.
Politically, Wilson and Chermak are taking on a behemoth that was self-christened as a
success and validated by politicians and the media well before the positive results of external
evaluators. More than that, the Pittsburgh study illustrates how, once again, cities were
willing to partake in a program that was deemed a “success” without really considering the

scientific evidence.

Is CeaseFire Too Big To Fail? The Implications for Evidence-based Practice

Thus far we have observed that (a) Chicago CeaseFire was anointed a success well before
external evaluation; (b) the NIJ evaluation provides some support for programmatic success,
but a more detailed examination of the technical reports might suggest that such a positive
assessment is not infallible; (c) subsequent replications of the CeaseFire model have by and
large produced negative results; and (d) cities continue to look toward CeaseFire despite the
aforementioned results.

The continued proliferation of CeaseFire-like programs in the face of largely negative
replication results may seem scientifically odd. How many other public health initiatives
or clinical trials would continue to receive funding in the face of similar results? Politically,
however, this is an indication of the “too big to fail” phenomena: Programs draw a lot
of attention and resources without consistent empirical evidence, and consequentially,
stakeholders have a lot riding on their perceived success. CeaseFire programs like the ones
in Baltimore, Newark, and Pittsburgh invested in a “successful” model and, therefore,
potentially had much more to lose in the face of failure than if they had invested in a smaller
program without the mantel of success. Negative results are dismissed all together or else
flatly ignored by the media and, no doubt, by program administrators. When the First Lady

and Alex Kotlowitz say a program is a success, who is a criminologist to say otherwise?

7. Thisinterim report showed some significant changes in attitudes toward gun violence, although these
did not seem to translate into changes in gun use or aggregate patterns of gun violence in intervention
areas.
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To be sure, public safety cannot always wait for academic findings, and often,
practitioners will accept “best guesses” as evidence of programmatic success. If held to
their word, politicians must be better equipped to engage and respect scientific findings.
For our part, we criminologists must be able to work with practitioners and politicians in an
intelligible and jargon-free manner outside of our thought experiments and counterfactuals
(see Skogan, 2010). Regardless, as scientific evidence begins to mount, a reassessment
of our violence prevention strategies is clearly in order. In the case of CeaseFire, the
evidence demonstrates some positive results in Chicago followed by replications with null
effects.®

How should we interpret these results? And, what affect should they have on subsequent
proliferation of the CeaseFire model? “Too big to fail” would suggest that we cannot
do anything—that stopping the momentum of massive programs would derail violence
prevention efforts and leave a void in programmatic efforts. A more balanced approach
suggests that both practitioners and academics would reassess our efforts to improve the
focus and results of violence prevention strategies.

The good news is that the violence prevention world is perhaps ready to make
serious progress on both scientific and political fronts. Politics, especially since the Obama
administration, has experienced considerable advancements in the application of “evidence-
based practices”™—a preferential use of programs that are demonstrated to have positive
effects on reducing violence (Robinson, 2010). The mounting evidence on CeaseFire-
like programs provides a moment for us to understand how the CeaseFire model holds
under the criteria of evidence-based practice. For instance, compare the idea and use of
the idea of “evidence-based practice” as applied to Chicago CeaseFire with the evidence-
based ethos employed by place-based policing strategies (Braga, Papachristos and Hureau,
2011). Place-based policing strategies have been and continue to be subject to rigorous
evaluation. More importantly, the results of such evaluation are systemized and subjected
to additional scrutiny by the scholars and policing experiments. For example, a recently
updated Campbell Collaboration Systematic Review and meta-analysis of 18 randomized
controlled trials and quasi-experiments reported significant crime control gains associated
with hot spots policing programs (Braga et al., 2011). Negative results are not discarded but
are gleaned for how to proceed in future policing interventions.

If we truly wish to subject the CeaseFire model of violence prevention to the rigors
of evidence-based practice, then, like the approach taken in place-based policing, we must
learn from the positive and negative evaluations alike. One area that comes to mind for
expanding the use of evidence-based practice as applied to CeaseFire-like programs is how
to measure what actually is going on. To date, #// the evaluations examined only the changes

in aggregate rates of crime or violence—that is, crime either increased or decreased after

8. The Minneapolis Domestic Violence Experiment follows a similar trajectory in which initial success was
followed by failures in replication. See Sherman (1992) for a summary of this policy issue.
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the CeaseFire intervention. We have very little statistical assessment of group effecss directly
linking reductions in mediated conflicts to declines in violence or of individual effects linking
the participation of CeaseFire clients to increased participation in prosocial activities and to
decreased criminal activities.

A particularly important aspect in need of serious consideration is the way we evaluate
street work. The press and program administrators most often attribute such positive
effects of CeaseFire to the work of outreach workers or “violence interrupters” (indeed,
the documentary on Chicago CeaseFire spotlights these street workers). Yet, none of
the evaluations of CeaseFire-like programs have measured the “treatment” given by street
workers—we simply have not devised a way to measure what it is street workers do, how
often they do it, and how such efforts are linked to changes in violence.” If street work is a
model of violence prevention that we should continue to pursue—and I think it ~—then
we need to understand its effects more clearly. Once we can pinpoint the effects of some of
CeaseFire’s moving parts, we can then potentially assess the model more effectively as well
as assess which aspects of the model might be breaking down in replication. In sum, we
should seize the moment to make our programs better, not simply bigger. Evidence-based
practices can help us in this quest but only if we have clear expectations of what constitutes

evidence and what constitutes success.
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RACIAL DISPARITY IN WAKE OF THE
BOOKER/FANFAN DECISION

Racial disparity under the federal sentencing
guidelines pre- and post-Booker

Lessons not learned from research on the death penalty

Raymond Paternoster
University of Maryland

he article by Ulmer, Light, and Kramer (2011, this issue) and the corresponding

policy essays by Albonetti (2011, this issue), Engen (2011, this issue), Scott (2011,

this issue), and Spohn (2011, this issue) in this section of Criminology €& Public
Policy examine the effect of several U.S. Supreme Court decisions on sentencing disparity
under the federal sentencing guidelines. In 1984, Congress enacted the Sentencing Reform
Act, which created the United States Sentencing Commission (USSC). One motivation for
the Act was the belief that too much discretion was provided to judges in the federal system
and that as a result there was great disparity in sentencing White and minority defendants.
The USSC was given the task of developing and implementing sentencing guidelines for
federal judges as a means of controlling judicial discretion, with the goal of achieving greater
“uniformity” in sentencing. Prior to the guidelines, federal judges had virtually unlimited
discretion to impose sentences so long as they met broad statutory requirements. Under the
guidelines, however, the judge had to calculate a defendant’s criminal history and offense
level score under strict rules, the result of which was the placement of the defendant on a
sentencing grid. The sentence found in the grid was the presumptive sentence, and although
departures could be made, the reason for the departure had to be given either in open court
or in a written judicial opinion. Furthermore, to monitor and ensure compliance with the

guidelines, the Reform Act also provided for appellate review of any departures from the

| am very grateful to Shawn Bushway, Tom Loughran, and Bobby Brame for reading a draft or two of this and
for providing helpful conversation. Direct correspondence to Raymond Paternoster, Department of
Criminology & Criminal Justice, University of Maryland, College Park, MD 20742-8235 (e-mail:
rpaternoster@crim.umd.edu).

1. Other, more conservative, critics also argued that there was too much discretion given to federal judges,
but the unwanted product it produced was leniency or “softness” in sentences rather than disparity.
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guidelines, with sentences imposed within the calculated guideline range reviewable only
under a “clear error” standard (a de novo standard of appellate review). In sum, recognizing
that “unwarranted disparity caused by broad judicial discretion is the ill that the Sentencing
Reform Act seeks to cure,”* Congress attempted to reduce discretion and disparity by trying
to make federal sentencing practices comply with strict legal formula. Mandatory guidelines
and an appellate review that strictly scrutinizes for compliance with those standards seem
like a pretty good way to reduce disparity in sentencing, a suspicion supported by research
that includes previous empirical work by the authors of the policy essays (Albonetti, 2011;
Engen, 2011; Scott, 2011; Spohn, 2011) in this section (Bushway and Forst, 2011; Bushway
and Piehl, 2001, 2007; Engen and Gainey, 2000; Frase, 2005; Reitz, 2005; Spohn, 2000;
Tonry, 1996; Ulmer, 2000).>*

How do we know whether mandatory guidelines were successful in reducing sentencing
disparity in federal courts? According to a 2010 study conducted by the USSC, a study
that serves as the backdrop for the article by Ulmer et al. (2011) in this section, when the
mandatory nature of the guidelines was removed and made advisory by the Supreme Court
in United States v. Booker (2005) and when the review standards were relaxed and made
more deferential by Rita v. United States (2007) and Gall v. United States (2007), sentencing
disparity dramatically increased. This finding was not surprising to me for two reasons.

First, the guidelines that were created sharply reduced judicial discretion at sentencing
by providing a reasonably narrow range within which the judge’s sentence was supposed to
fit, and any departure from the presumptive sentence was subject to strict appellate review.
It was clear that judges (although importantly not prosecutors) had much less discretion
under mandatory guidelines and much more sentencing discretion after Booker. We should
not be too terribly surprised, then, that when sentencing guidelines that were carefully
crafted to reduce judges’ sentencing discretion, that were mandatorily imposed, and that
were ultimately subject to a rigorous review are now only advisory and the review more
deferential that greater disparity in sentencing would result.

Second, as someone who has done state capital punishment but not federal sentencing
research, I was not at all surprised by the USSC’s findings of greater racial disparity in
sentencing after Booker. What the Court did in Booker, Rita, and Gall was to insist that

federal sentences be both uniform, that is, consistent across persons, and reflect the unique

2. Stephen S. Trott, Letter to Hon. William W. Wilkins (April 7, 1987); the letter is reprinted at Federal
Sentencing Reporter, 8: 196 (1995).

3. In their recent review of this area, Bushway and Piehl (2007: 464-465) noted that, “Studies of four
jurisdictions using this type of empirical model have found little evidence of racial disparity on the part
of judges in strict guideline systems . .. but evidence of substantial disparity in the voluntary guideline
systems.. ... These results are largely consistent with the general claim that presumptive sentencing
guidelines reduce judicial discretion and racial disparity.”

4. To be completely fair, in her excellent review of the literature on sentencing guidelines Spohn (2000) is a
little more ambiguous as to whether or not they reduce disparity.
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culpability of individual offenders. Although sentencing guidelines were supposed to create
consistency and greater uniformity in federal sentences, Ga// admonished that reviewing
courts cannot simply assume that the guideline ranges are reasonable but must “make an
individualized assessment based on the facts presented” (pp. 596-597).The problem, of
course, is that sentences can become more uniform and consistent only at the expense
of individual uniqueness and that sentences can be tailored to an individual’s unique
culpability only by reducing consistency. The requirement that both principles must be
honored is precisely what the Supreme Court did with absolutely no success in Grege .
Georgia (1976) and its companion cases. In Gregg (and Proffist v. Florida [1976) and Jurek
v. Texas [1976]), the Court approved guided discretion statutes because the enumeration of
statutory aggravating and mitigating circumstances together with appellate review promised
to make death sentences more even handed and less capricious. At the same time, they
pointedly struck down mandatory death sentencing schemes because they treated persons
“not as uniquely individual human beings, but as members of a faceless, undifferentiated
mass” (Woodson v. North Carolina [1976: 281]). As a result, death sentences had to be both
consistent and individualized. The consequence of trying to conform to both consistency
and individualized sentencing was that death sentences under post-Gregg procedural reforms
were as disparate as those under the denounced standardless system condemned in Furman v.
Georgia (1972). The comparable Scylla and Charybdis that federal judges have to maneuver
through post-Booker is the need to adhere simultaneously to the principle of consistency in
sentencing in order to ensure uniformity in sentences and the need to tailor the sentence to
the unique culpability of individual offenders in the review of such sentences. The USSC’s
2010 report simply confirms what capital punishment researchers had found, that it is
difficult in practice to reconcile these two principles and that increased sentencing disparity
is the likely result.

The USSC’s 2010 report showing greater racial disparity in federal sentences after
Booker and Gall seems to me, then, to be both believable and predictable. In their article
that anchors this issue, Ulmer et al. (2011) offer “an alternative analysis to the USSC’s 2010
report” based on “different analytical and modeling choices.” In their article, they show that
racial disparity is more prominent in the prison/probation decision than in the sentence
length decision, greater among immigration offenses than among nonimmigration crimes,
and greater when the post-Booker period is compared with the sentencing regime covered
under the PROTECT Act (2003) than the immediate pre-Booker period. As the results
of the two studies, by USSC and Ulmer et al., seem to conflict with one another, with
the perhaps impression that one must be “right” and the other “wrong,” they bear brief
discussion.

First, what the USSC (2010) did in it its analysis, although involving different
“methodological choices” than Ulmer et al. (2011), seems eminently reasonable and their
results are due a great deal of respect. Consistent with sound regression discontinuity designs,

the USSC analysis compared post-Booker racial disparity with that which existed in the
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most proximate time period before Booker. Furthermore, in modeling the prison/probation
decision along with the length of sentence decision, the USSC was assuming that the two
decisions were related to one another and to that extent they deserved to be treated jointly.
Ulmer et al.’s different methodological choices included a decision to compare different
prior time periods with the post-Booker period than that used by the USSC. They find
that the amount of disparity post-Booker depends on which prior period it is compared
with. This is interesting, although not surprising, and although it may put bounds on what
might be happening in the postguideline period, it does not invalidate the USSC finding
that disparity has increased relative to the most recent period. Ulmer et al. also made the
choice of separately analyzing subsets of the population that the USSC had, excluding
immigration cases from one of their analyses. What they found was greater disparity among
immigration than among nonimmigration cases, confirming the frequent finding that a
general “treatment” effect may not hold for all strata within a population. It seems to me
that what they have done here, however, is to elaborate and extend the USSC’s findings
rather than raise a suspicion about them.

Ulmer et al. (2011) also preferred to conduct separate analyses of the prison/probation
and the length of sentence decision, finding greater disparity in the former than in the latter.
Without making any judgment about the USSC’s (2010) choice to analyze both in the same
equation, it is worth thinking about the implications of Ulmer et al.’s strategy to conduct
a separate analysis. Ulmer et al. are asserting that judges first make a decision whether
to sentence a defendant to prison or probation, and then completely independent of this
decision, they decide how much time the person should be sentenced for. This assertion
seems to me to be a very strong claim about how sentencing is actually done by judges.
Whatever disagreements one may have with the USSC’s decision to treat the two decisions,
the model of sentencing presumed by Ulmer et al. should be completely understood.

In sum, what does an outsider make of the USSC’s (2010) findings and those of
Ulmer et al. (2011)? Because of my experience with the U.S. Supreme Court’s attempt
to regulate state death sentences, I was not surprised by the fact that the USSC found
greater disparity after the Booker and Gall decisions. Although I now have a more nuanced
understanding5 of this thanks to Ulmer et al.’s extensive analyses, nothing in their report
would lead me to change my opinion that a consequence of moving from mandatory to
advisory federal sentencing guidelines with a more relaxed standard of review is greater
racial disparity in sentencing. What both sets of studies would seem to agree on is that when
the federal sentencing regime became advisory, disparity in sentencing increased, with a

disagreement mainly about the magnitude of that increase. But this is not the whole story.

5. Spohn (2011) concluded that what we have here with Ulmer et al. and the USSC's report are “two major
studies [that] have reached different conclusions.” | do not necessarily see it quite that way. | see two
analytically/methodologically very different studies that have come to slightly different conclusions that
complement one another.
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Many practitioners and scholars did not like the mandatory federal sentencing standards
because they were too harsh and retributive, and they may fear that empirical findings of
greater disparity under an advisory regime such as those reported by the USSC may hasten
their return. That battle will have to be fought on its own ground, however, and not on the
grounds that advisory standards will not result in greater sentencing disparity.

So then, “Why deny the obvious child?” Although I was not surprised that the USSC’s
2010 report found an increase in disparity in federal sentences after Booker and Gall, 1
was surprised by the denial that permeates the policy essays that join Ulmer et al.’s (2011)
article. I have noted that these policy essay authors (Albonetti, 2011; Engen, 2011; Scott,
2011; Spohn, 2011) are part of a sentencing literature in criminology that has concluded
that sentencing guidelines, when they are mandatory and strictly monitored, have reduced
disparity. Based on their own previous excellent work on guidelines and the observations
they presented in their essays, it is not clear why these authors would be surprised by, or
why they would deny, the USSC’s findings. It is difficult to tell whether this reaction is
based on genuine doubt that Booker and Gall resulted in greater disparity, or more on the
aforementioned fear that these findings might be used to bring back some variation of the
old mandatory/strict review regime.

For example, both Albonetti’s (2011) and Spohn’s (2011) policy essays provide excellent
historical context to the creation of the U.S. Sentencing Commission, and like any good
history, they help us understand the present. They show that there was great dissatisfaction
with what was perceived to be an unduly large amount of disparity in federal sentences, and
consensus that this disparity resulted from two features of the existing sentencing regime: (a)
judges had extensive sentencing discretion, and (b) sentences were not generally reviewable.
From another direction, however, there was equal angst at the time that federal sentences,
particularly with respect to drug and gun crimes, were too lenient. As Albonetti correctly
points out, the 1984 Sentencing Reform Act was not the only sentencing-related piece of
legislation passed by Congress at that time; there was also the Anti-Drug Abuse Act of 1986,
the Comprehensive Crime Control Act of 1984, and the Omnibus Anti-Drug Act of 1988,
all of which were expressions of a desire to get tougher on crime.

Both the desire to minimize sentencing disparity and the desire to punish more certainly
and harshly could be satisfied by a sentencing regime that provided judges with fairly narrow
sentencing ranges that increased when the offense was more serious and the offender’s
criminal history was more extensive, and which required appellate review when there were
departures from this—ta da . . . mandatory sentencing guidelines with limited ability for a
judge to go outside those guidelines. One agreed upon consequence of the 1984 Sentencing
Reform Act is exactly what Albonetti (2011) noted in her essay, it “virtually transformed
sentencing practices. Policy priorities were aimed at severely limiting judicial discretion
in an attempt to eliminate unwarranted sentence disparity.” In her essay, Spohn (2011)
made precisely the same observation, that the Sentencing Reform Act was born from both

liberal and conservative political sentiments and that the mandatory regime with appellate
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review devised and implemented by the USSC was intended to curtail disparity sharply.
She says, “[i]t is also clear that the guidelines were designed to eliminate discrimination
based on legally irrelevant characteristics of the offender. ... the potential for racial and
ethnic discrimination was limited by the fact that the guidelines were mandatory and that
judge-initiated departures were regulated closely.” The first point I want to make about
this is that because the mandatory guidelines were created to “curtail disparity sharply” and
that they “virtually transformed sentencing practices,” why should anyone be surprised that
when they were both made advisory and less stringently scrutinized after Booker and Gall
that greater disparity would result? The second point is that as liberals, who wanted to
get rid of disparity, entered into a Faustian bargain with conservatives, who wanted to get
tougher on crime, why would anyone be surprised by the fact that mandatory guidelines
based on offense seriousness and offender criminal history scores tended to be punitive?

Itwould seem to an outsider like me that given the USSC’s (2010) findings about greater
disparity immediately after Booker, and the fact that all parties seem to agree that the least
amount of sentencing disparity was found during the PROTECT regime when sentencing
guidelines were both mandatory and stringently reviewed, that if one really wanted to
minimize discretion, they would want to return to that kind of regime. However, as we will
see in a moment, 70 one among the current set of authors wants to do that, primarily it
seems because they do not wish to return to a regime that they believe is unnecessarily harsh
and severe. Before getting to that issue, however, a few more observations need to be made.

I found myself in agreement with certain of Engen’s (2011) conclusions. His policy
essay is very much a painstaking dissection of the different analytical and methodological
choices that the authors of the two studies made (Ulmer et al., 2011; USSC, 2010), and he
concluded that “certain methodological choices probably affected the conclusions” reached
by both studies. I agree. In addition, after reading Engen’s comments, I was convinced that
there was likely more disparity in the post-Booker period than what Ulmer et al. reported.
He raised the issue that the decision of Ulmer et al. to include in their model both the
defendant’s criminal history and the presumptive sentence might be suppressing a larger
race effect, a possibility that is often discussed in this literature and that even Ulmer et al.
acknowledged: “Furthermore, the criminal records of Black males may themselves be the
product of discriminatory processes.”

An additional conclusion reached by Engen (2011) that bears repeating is that “[t]he
general unavailability of data on charging and plea-bargaining remains ... the greatest
challenge to the validity of sentencing research ” (emphasis added). As all parties to this
discussion acknowledge, what is lacking from both the USSC’s (2010) and Ulmer et al.’s
(2011) analysis is information about prosecutors’ decisions. Another lesson not learned from
capital punishment research was that the lion’s share of the disparity in how criminal cases
are handled often occurs long before sentencing takes place—in the hands of the prosecutor.
Countless empirical studies of how states impose the death penalty have shown that there is

substantial disparity at the decision of the prosecutor to charge a crime as capital, and there
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is minimal disparity at sentencing. State capital punishment research has shown, therefore,
that most of the “action” is at the level of the charging decision. Although there seems to
be general agreement about the need to consider prosecutorial decision making in federal
sentencing research (see Bushway and Piehl, 2007), there seems to be no urgency in doing
something about it. There is instead great lamentation about the lack of this data and its
implications, and an internecine quibble over the results of analyses of conviction data sets.
I would suggest that because both parties to this issue (USSC and Ulmer et al.) have only
conviction data, the argument here is about a small part of the story of disparity in federal
sentencing either with or without mandatory sentencing guidelines.

Furthermore, it is not as if either of the two sets of authors can blithely dismiss this
omission of prosecutorial information by making the claim that they are only speaking to
disparity in sentencing as (again, Engen [2011] nicely points this out) discrimination at earlier
points in the system distorts the types of cases that are considered at sentencing. It seems
a bit odd to have such sharp arguments and disagreements over the results of sentencing
studies that fail to consider prosecutorial charging decisions. Hopefully, at some point, the
hand wringing and the “weeping, wailing, and gnashing of teeth” will stop and something
will be done to collect good prosecutorial decision-making data at the federal level.

Scott’s (2011) policy essay is somewhat of the dissident in this series of essays because
he chose to focus mainly on the common ground between the USSC (2010) report and
the Ulmer et al. (2011) article rather than on the differences, but I think a reminder of
the great deal of common ground is very well served: “in several of their key findings, the
Commission’s research and the new analysis by Ulmer et al. (2011) reach similar results.”
The common ground identified by Scott is that in both studies: (a) the imprisonment
decision disadvantages Black males in comparison with White males, (b) evidence of racial
disparity under the mandatory guidelines before 2003 was fragile, and (c) race disparity
against Black males was at its lowest level “when the Guidelines were at their most mandatory
and inflexible” and when there was strict appellate review, under the PROTECT Act regime.
This last point is very interesting because how to respond to it was something that all four
policy essays had in common.

As T suggested a few paragraphs earlier, if one is interested in driving sentencing
disparity down to its minimal level, the evidence would seem to indicate that you have
mandatory sentencing guidelines and a very stringent appellate review—the regime under
the PROTECT Act. It makes complete sense. However, none of the authors of these
essays settles on that conclusion. Albonetti (2011), for example, after acknowledging
that mandatory guidelines and strict review, “virtually transformed sentencing practices”
nevertheless refuses to believe that making them advisory and the review more deferential
would result in substantially more disparity and that “[t]here is no need to institute
statutory remedies for sentences that do not greatly differ from those imposed under pre-

Booker mandatory guidelines structure.” Essentially, she dismisses the USSC (2011) and
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accepts Ulmer et al. (2011), thinking that judges essentially behave the same pre and post-
Booker, even though she acknowledged that mandatory guidelines “transformed sentencing
practices.” Despite making virtually a similar argument about the power of mandatory
guidelines and strict review in sharply reducing disparity, Spohn (2011) too does not argue
for their return. We start to get a sense of what the real opposition is in Engen’s (2011)
essay where he refers to the fact that “many observers, including federal judges, believe [the
guidelines] are unjust.” He goes on to wonder what should be made of strict consistency
or disparity in sentencing under “laws [that] are indeed unfair.” In the very next paragraph,
Oz’s curtain is lifted when he implies that greater disparity may not be such a bad thing if
“with increased discretion, judges will hand down sentences that most observers agree are
more ‘appropriate,” on average, than if they had followed the guidelines closely, and that all
races, ethnicities, and genders will benefit from this discretion.” More appropriate in what
sense? Because sentences are less severe when guidelines are advisory? Is the real problem
with mandatory guidelines and stringent review, then, not disparity but substantive injustice
as Engen argues? If it is, then (a) that is not an empirical question that can be addressed
by scientific studies, and (b) perhaps we should bring it out into the open and address it
directly. Scott (2011) also saw a return to the regime under the PROTECT Act as a logical
policy alternative, noting that it was the policy choice recommended by Justice Stevens in
his Booker dissent, and Scott provides sound reasons as to why this route makes sense if you
want to diminish disparity. Like the others, however, Scott dismisses this policy remedy for
myriad reasons.

An outsider to this debate about lesser or greater disparity after the Booker decision gets
the sense that at least to some degree we are not really talking about how much more or less
disparity exists under mandatory versus advisory sentencing guidelines. The uniformity and
resoluteness with which a return to mandatory guidelines and strict review are rejected by
the policy essay authors in this section, and the only slightly veiled appreciation for greater
substantive justice under advisory guidelines that permits greater discretion to judges, both
lead me to suspect that at least part of the issue among federal sentencing scholars is that
the mandatory guidelines were too severe for their taste and they fear any attempt to
return to them. Research findings such as those in the USSC 2010 report, it is suspected,
would naturally lead in that direction. In my language, given a choice between the greater
consistency of Gregg or the greater discretion and ability to individualize sentences of
Whoodson, they definitely prefer the latter. That, however, seems a preference that empirical

research cannot address.
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Overview of: “Racial disparity in the wake
of the Booker/Fanfan decision

An alternative analysis to the USSC’s 2010 report”

Jeffery T. Ulmer
Michael T. Light
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Research Summary

The U.S. Sentencing Commission (USSC) released a report in March 2010 concluding
that disparity in federal sentencing has increased in the wake of the U.S. Supreme Court
decisions in United States v. Booker (2005) and Gall v. United States (2007). In light
of this USSC report, we provide an alternative set of analyses that we believe provides
a more complete and informative picture of racial, ethnic, and gender disparity in
[Jederal sentencing outcomes post-Booker and Gall. We attempt first to replicate the
USSC’s models. Then, making different modeling assumptions, we present alternative
models of sentencing outcomes across four time periods spanning fiscal years (FY) 2000
to 2009. We find that post-Booker/Gall:

L. Racelethnic/gender disparity in sentence length decisions is generally comparable
with pre-2003 levels;

2. African American males’ odds of imprisonment have increased significantly
post-Gall;

3. Immigration cases account for a significant proportion of sentence length disparity
affecting Black males;

4. “Government-sponsored” below Federal Sentencing Guidelines sentences are a
greater source of racial disparities than judge-initiated deviations.
Finally, because much of the debate surrounding the Booker decision involves
questions of whether the guidelines must be mandatory to be effective, we also
present analyses of federal sentencing disparities prior to the 1996 Koon v.
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United States decision, a period when the guidelines were arguably most
constraining of judicial decision making. Comparing post-Booker and Gall
to pre-Koon sentencing practices, we find:

5. With the exception of incarceration disparities for black males, all
racelethnic/gender groups are sentenced either the same or less harshly (compared

to whites) under the new advisory system.

Policy Implications

One of the chief policy aims of the sentencing guidelines, and the sentencing reform
movement more generally, is the reduction of racial, ethnic, and gender disparities
in punishment. In the aftermath of the Booker and Gall decisions, which made
the Federal Sentencing Guidelines effectively advisory, many commentators have
feared that federal judges, as a result of their increased discretion, may use offender
characteristics at sentencing, and thus disparities based on race, ethnicity, and gender
would increase. A recent USSC report, which found that sentencing disparities have
increased in the wake of Booker and Gall, suggests thar such fears are warranted
and has further strengthened calls for a policy fix to post-Booker sentencing. One such
proposed policy solution was House bill H.R. 1528 which would have, among other
things, transformed the Sentencing Guidelines into a complex system of mandatory
minimums in order to curb judicial discretion.

In response to the USSC report as well as policy solutions to introduce a more
rigid sentencing system, we suggest that the federal sentencing data, as yet, provide
insufficient evidence of increased post-Booker disparity to warrant renewed restrictions
on judicial discretion. Our analysis, generally, shows that sentencing disparities post-
Booker and Gall are comparable to those just prior to these decisions, and are actually
considerably less than in earlier time periods when the guidelines were more rigid and
constraining. This latter finding raises serious questions about whether the guidelines
must be mandatory in order to limit raciallethnic/gender disparities.

However, we do find that disparity in the imprisonment decision for black males
increased post-Gall, which is ground for concern. Yet our results do not lend support to
policy solutions that would seek to simply “re-mandatorize” the guidelines. Because our
analysis shows that the bulk of extralegal disparities are observed in the incarceration
decision and not the sentence-length decision (a distinction that is not made in the USSC
report), reintroducing a rigid sentencing scheme may actually exacerbate incarceration
disparities while having limited impact on sentence length disparities. Overall, rather
than “blanket” solutions such as broad reductions in judicial discretion, we think
that any policy changes to the Sentencing Guidelines should be focused on areas

that are shown to be associated with sentencing disparities. According to our results,

1074 Criminology & Public Policy



Ulmer, Light and Kramer

such areas include incarceration decisions, immigration offenses, and government-
sponsored downward departures. Ultimately, we think careful consideration of the
most problematic areas of sentencing, including those decisions made by prosecutors as
well as judges, will be most effective at curbing extralegal disparities and increasing

Jairness at sentencing, both of which were original goals of the sentencing reform
movement.
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sentencing disparity, judicial discretion, federal courts, United States v. Booker decision
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he U.S. Supreme Court ruled in United States v. Booker and a joint case

United States v. Fanfan (2005, hereafter Booker and Fanfan, respectively) that

the Federal Sentencing Guidelines (hereafter, Guidelines) would henceforth be
advisory rather than presumptive in federal sentencing decisions. Many fear that the wake
of Booker/Fanfan might have brought increased unwarranted disparity based on the social
status characteristics of defendants (see reviews by Frase, 2007; Hofer, 2007). Hofer (2007)
argued that if a primary goal of federal sentencing reform was a reduction of unwarranted
disparity, the impact of Booker/Fanfan on disparity is among the most important questions
facing sentencing policy makers. Chief among these concerns is the degree of disparity
connected to race and ethnicity, the reduction of which was a key reason for the Guidelines’
creation.

The U.S. Sentencing Commission (USSC) released a report in March 2010 concluding
that racial disparity in federal sentence lengths has indeed increased in the wake of the
Booker and Gall v. Unietd States (2007, hereafter Gall) decisions. Specifically, the report’s
“refined models” found that Black males had approximately 5% greater sentence lengths
than White males in 2003-2004, 15% greater sentence lengths after the Booker decision,
and approximately 21% greater sentence lengths post-Gall. Thus, from the report, it seems

that racial disparity affecting Black males (and Black defendants in general) has become
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worse in the years since Booker, and especially since Ga//. This is an alarming development
for those who are rightly concerned with the racial fairness of federal justice.

Yet, the USSC 2010 report’s analyses made some methodological choices that differ
from those of several federal sentencing studies in the literature, and we detail these choices
in the subsequent discussion. It is, therefore, important to examine whether the USSC
2010 racial disparity findings are apparent when different analytical and modeling choices
commonly found in the sentencing literature are made. In addition, the USSC research
staff was not directed in their 2010 report to present an analysis of whether disparity has
increased post-Booker in sentences that depart/deviate from the Guidelines, and they did
not compare their refined model findings with time periods earlier than the years when the
PROTECT Act was in force (2003-2004). We, therefore, present such analyses because
judicial discretion to deviate from the Guidelines has increased post-Booker, and Guidelines
departures have been found to be the locus of extralegal disparity in research on pre-Booker
sentencing (Albonetti, 1997; Hartley, Maddan, and Spohn, 2007; Johnson, Ulmer, and
Kramer, 2008; Kempf-Leonard and Sample, 2001; Maxfield and Kramer, 1998; Mustard,
2001; Steffensmeier and Demuth, 2000).

Our analysis may present a fuller picture of the nature of racial disparity in the wake of
the Booker and Gall decisions, as well as the relaxation of constraints on judicial discretion
that they brought. According to Attorney General Holder (2009) as well as sentencing
policy observers such as Paul Hofer (2007), this is one of the most pressing and timely
questions faced by the federal sentencing community. If unwarranted disparity has increased
in the post-Booker/Gall years, some argue that policy remedies are necessary to return the
Guidelines somehow to a mandatory status and to attempt to roll back the judicial discretion
granted by Booker and subsequent decisions.

In a recent essay in Criminology & Public Policy, Engen (2009) also noted the paucity
of research on what happens in the wake of the repeal or relaxation of presumptive
sentencing schemes. By examining sentencing in the aftermath of Booker, which loosened
constraints dramatically on federal judicial discretion, we are helping to address the agenda
Engen (2009) proposed. In sum, we provide a timely alternative analysis that we believe
provides more specificity and guidance regarding questions vital to federal sentencing policy:
(a) whether and how much racial disparity in federal sentencing has increased in the after-
math of Booker and Gall; (b) whether disparity has increased in particular kinds of sentencing
decisions (i.e., sentence lengths, imprisonment, and Guidelines departures/deviations) or for
particular offenses; and (c) whether the levels of racial disparity post-Booker are significantly

greater compared with longer term federal sentencing patterns.

The Return of Federal Judicial Discretion: The Booker and Gall Decisions
From 1996 to 2005, legal developments moderately expanded judicial sentencing discretion,
then sharply restricted it, and finally, culminating in Booker, dramatically expanded it again.

From 1987 to 1996, discretion historically resting with the judiciary was tightly constrained
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and shifted to the prosecutor (Stith and Cabranes, 1998). Congress continued to restrict
judges’ sentencing discretion during this period, sending directives to the Commission, and
passing mandatory minimums to be incorporated into the Guidelines. Then, in Koon .
United States (1996, hereafter Koon), the Supreme Court restored some discretion to judges
by establishing an “abuse of discretion” standard for appellate review of departures from
the Guidelines. Congress later sought to counter Koon with the Feeney Amendment to the
PROTECT Act of 2003, which replaced the “abuse of discretion” standard for departures
with a “de novo” appellate review of sentences, gave prosecutors control over the third point
of the “acceptance of responsibility” Guidelines reduction, and directed the Commission to
reduce departure mechanisms.

Then, the Booker decision in 2005 ruled that the mandatory Guidelines could
not constitutionally assess “real offense” conduct that increased sentences on factors not
considered at trial by a jury. The Court’s solution was that the Guidelines would become
advisory. Judges must consider the Guidelines, but their discretion was returned to at least
pre-PROTECT Act, although not to pre-Guidelines, levels. Also, in the wake of Booker,
the standard of review now relies on the “reasonableness” of the sentence and on an “abuse
of discretion” standard rather than on correct application of the Guidelines. Stith (2008:
1,427) stated: “Booker, the Sentencing Commission and Main Justice may still be calling
signals but the decision makers on the playing field—judges and prosecutors—need not
follow them.”

Subsequently, the Court enhanced the judges’ discretion restored in Booker by
clarifying the meaning of “advisory” in Rita v. United States (2007), where it ruled that
federal appellate courts may but are not required to presume Guidelines sentences to
be reasonable. Consequently, sentences outside the Guidelines cannot be automatically
regarded as unreasonable. In Ga//, the Court went further and held that district judges
may not automatically presume the Guidelines range to be reasonable and must “make
an individualized assessment based on the facts presented” (Gall, pp. 596-597, emphasis
added). Ga// thus implies that district courts should make an individualized assessment of
whether a Guidelines sentence is reasonable or whether a sentence outside the Guidelines
is more reasonable. In Kimbrough v. United States (2007), the Court ruled that in cases
involving crack cocaine, judges could reasonably conclude that Guidelines sentences were
not reasonable in an individual case.

Policy observers have had different reactions to these developments. U.S. Attorney Gen-
eral Eric Holder (2009: 1) noted that uniformity and the control of judicial discretion per
se do not guarantee justice: “The desire to have an almost mechanical system of sentencing
has led us away from individualized, fact-based determinations that I believe, within reason,
should be our goal.” Some, including the USSC, have adopted a “wait-and-see” approach
to post-Booker sentencing. For example, in 2005, an American Bar Association (ABA) Task

Force Report recommended that sufficient time be allowed to evaluate the efficacy of the
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new “advisory” guidelines, asserting that “the advisory remedy crafted in Booker may well
prove as good or even better than the mandatory guidelines” (ABA, 2005: 339).

However, prominent U.S. Attorney John Richter (2008: 340), presenting a view held
by many other federal prosecutors, argued that “[pJost-Booker sentencing threatens equal
justice under law.” The dissenting opinions of Justices Stevens, Thomas, and Scalia in
Booker each noted that Congress clearly intended to restrict judicial discretion to curb
unwarranted disparity, and they argued that the Court majority’s remedy of making the
Guidelines advisory would jeopardize that goal.

Along these lines, then-Attorney General Alberto Gonzales (2005: 325) claimed that,
since Booker, there has been “increasing disparity in sentences,” and therefore, the Guidelines
were in need of a legislative fix. Specifically, Gonzales (along with others) supported the
proposed Consumer Privacy Protection Act,of 2005, which would have (a) transformed the
Guidelines into a complex system of mandatory minimums (Bowman, 2005), (b) essentially
forbidden the consideration of mitigating factors at sentencing (Berman, 2005), and (c)
restricted severely the use of nonprosecutorial downward departures. Other sentencing
scholars have proposed “hybrid” solutions. For example, legal scholar and former Special
Counsel to the USSC Frank Bowman proposed simplifying the sentencing table to only
nine base offense levels (down from the current 43) where no upward departures from the
base sentencing range would be permissible (so as not to run afoul with Booker), although
downward departures based on “acceptance of responsibility,” motions by the prosecutor,

or other relevant mitigating factors would be allowed (Bowman, 2005).

Research on Federal Sentencing Disparity

Much scholarly research on federal courts has assessed unwarranted disparity under the pre-
Booker Guidelines. These studies often found small-to-moderate racial and ethnic sentencing
differences benefitting Whites, although Guidelines-relevant factors exert much larger effects
than offender status characteristics (e.g., Albonetti, 1997, 1998; Johnson et al., 2008;
Kautt, 2002; Mitchell and MacKenzie, 2004; Mustard, 2001; Steffensmeier and Demuth,
2000; USSC, 2004). Evidence also suggests that extralegal differences in punishment are
tied to departure sentences (Albonetti, 1997; Hartley et al., 2007; Johnson et al., 2008;
Kempf-Leonard and Sample, 2001; Maxfield and Kramer, 1998; Mustard, 2001; USSC,
2004). Research using pre-Booker data showed that young minority males in particular were
disadvantaged in incarceration decisions and sentence lengths (Doerner and Demuth, 2009);
that defendant race, age, and gender influenced prosecutorial charge reductions, which in
turn influence sentencing outcomes (Shermer and Johnson, 2010); that the degree to which
race/ethnicity and gender influence sentencing varies significantly by judge (Anderson and
Spohn, 2010); and that Hispanic defendants are most disadvantaged in sentencing in federal
districts where Hispanics are least numerous, but not at all disadvantaged in districts with

large Hispanic populations (Feldmeyer and Ulmer, 2011).
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However, with the exception of two USSC reports published in 2006 and 2010, all
the published research on federal sentencing disparity is based on pre-Booker data and most
is based on pre-PROTECT Act data. The 2006 report showed that most federal cases
continued to be sentenced in conformity with the Guidelines but that the rate of above-
range, government-sponsored below-range, and other below-range sentences increased.
Multivariate analyses showed that social status factors were associated moderately with
sentence length but that their effects pre- and post-Booker were similar, and that race actually
had more influence on sentence lengths in 1999-2000 than in the early post-Booker period
(USSC, 20006). The report also examined conformity and departures by circuit and district
from 2001 to January 2006 and concluded that regional sentencing differences have been
relatively stable. A commentary on this report stated: “With a little over a year’s experience
under Booker’s new ‘advisory’ guidelines regime, the cumulative results can be summarized
as ‘much ado about nothing, or at least much ado about not very much’™ (Thompson,
2006: 269). Overall, the 2006 report notes that disparity decreased in the PROTECT era,
but after Booker, it returned to levels comparable with those of the pre-PROTECT act era.

However, the USSC 2010 report, which included data up to FY 2009, found that race
disparity had increased in the post-Gall period compared with the PROTECT Act period.
Their models first replicated the analyses in the 2006 report with the newer data included,
and then they estimated a “refined model.” Their “Booker report” model showed that
Blacks received approximately 2% longer sentences than Whites (not significant) during
the PROTECT era but that Blacks received 7% and 10% longer sentences than Whites in
the post-Booker and post-Gall periods, respectively. Notably, Black—White sentence-length
differences ranged from a high of 14% to a low of 8% in the pre-PROTECT years FY
1999-2002, as stated in the USSC 2006 report.

Their “refined model,” which did not control for criminal history, but did differentiate
Black, White, and Hispanic defendants by gender, found that Black males received 5.5%
longer sentences than White males in the PROTECT period, 15% longer sentences post-
Booker, and 21% longer sentences post-Gall. The 2010 report also found that noncitizens
were increasingly sentenced more harshly than U.S. citizens and that gender disparity
fluctuated across time periods. To be clear, the USSC 2010 report did not claim that Booker
and Gall caused increases in racial disparity and recognized that other factors not related to
the two decisions could be driving these increases. Nonetheless, the report’s findings would
seem to provide support for critics of the two decisions who call for remedies to reconstrain
judicial discretion.

For our purposes, the USSC 2010 report’s analyses have four notable methodological
features: (a) the sentence-length models included nonimprisonment cases as sentence
lengths of “0,” thus combining the incarceration and length decision into one analysis
(and used ordinary least-squares [OLS] regression, rather than tobit regression); (b) the
report included immigration offenses in the analyses; (c) sentence-length models equated

periods of alternative confinement with periods of imprisonment; and (d) the refined
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model did not control for criminal history because of concerns about multicollinearity.
Yet, previously published USSC studies of disparity in federal sentencing, such as the
USSC’s 2004 report, along with several studies published in the criminology literature,
often made methodological choices that differed from these four features. Given these
differing methodological choices, it is therefore important to examine whether the USSC
2010 racial disparity findings hold in the face of different analytical and modeling choices
commonly found in sentencing studies.

To begin, the USSC’s 2010 sentence length models included nonimprisonment cases
as sentence lengths of “0,” thus combining the incarceration and length decision into one
OLS analysis. This strategy is relatively uncommon in the sentencing literature because it
(a) assumes that there is no selection in the imprisonment decision relative to the length
decision, (b) creates problematic distributional issues for standard OLS regression, and
() offers opaque results regarding policy recommendations for the Guidelines. Although
some might argue that nonincarceration sentences should be included as zeros because these
offenders’ “true” sentence lengths are not unobserved or censored, but are actually 0 months,
we argue that this approach would be analogous to conducting research on wage disparity
and including the unemployed, claiming that unemployed people actually receive wages
of $0 (see Bushway, Johnson, and Slocum, 2007). We prefer to view only those selected
Jor incarceration as eligible to receive sentence lengths. In other words, we view offenders’
sentence lengths as conditional on whether they were sentenced to prison (and we will
consider only imprisonment cases as sentence lengths, as we explain later).

This issue also raises the problem of the potential for selection bias, which is endemic to
research on criminal justice decision making, and there is no definitive “right” way to handle
it (Bushway et al., 2007; Stolzenberg and Relles, 1997). Most state and federal sentencing
studies treat the imprisonment decision and the length decision as two related but distinct
decisions (what Bushway et al. [2007] call the “two-part model”), and then these studies
consider the issue of selection by including or not including a Heckman two-step correction
for selection bias stemming from the imprisonment decision in sentence-length models (for
some among many examples, see Anderson and Spohn, 2010; Doerner and Demuth, 2009;
Johnson et al., 2008; Kautt, 2002; Peterson and Hagan, 1984; Spohn and Holleran, 2000;
Steffensmeier and Demuth, 2000; Steffensmeier, Kramer, and Streifel, 1993; Ulmer, 1997;
Ulmer, Eisenstein, and Johnson, 2010). The purpose of doing the Heckman correction
is to generate estimates that refer to the potential population of everyone who could have
been selected (Bushway et al., 2007). This strategy is in contrast to analyses that include
only those who were sentenced to prison (i.e., second part of the two-part model) because
these estimates refer only to the actual incarcerated population. Although the uncorrected
two-part model may not capture potential selection bias because it focuses only on the
effects on imprisonment length conditional on being imprisoned (Bushway et al., 2007),
the approach used in the Booker reports does not assume any selection in the imprisonment

decision by treating nonincarcerated offenders as incarcerated offenders for 0 months.
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In other words, the latter approach assumes there is no distinction between those actually
selected and those potentially selected, and it treats everyone as having a sentence length. It is
for the preceding reasons that scholars attempted to use the Heckman correction; however,
because the application of the selection procedure is problematic for several reasons in
sentencing research, we opted to analyze sentence lengths for only those who were actually
incarcerated.! That is, we employ a two-part model (although we do report the results of
our “corrected” models in the text).

A second solution for problems with selection is the use of tobit regression (see Bushway
etal., 2007), which treats the sentence-length variable as an instance of censoring. Because
thousands of convicted offenders do not receive prison each year, these “zeros,” when left
in the distribution, create a problem with left censoring (i.e., there is a large category of
individuals at the bottom of the distribution, which violates OLS assumptions regarding
a normally distributed dependent variable). In this case, a tobit model treats the sentence-
length distribution as a normal one but explicitly treats the zero sentence lengths as a point
of censoring, and it assumes that the likelihood function would be normally distributed
were it observed fully (for examples, see Albonetti, 1997, 1998; Bushway and Piehl, 2001;
Kurlychek and Johnson, 2004). As an illustration of this censoring problem, we display the
distributions of the sentence-length—dependent variables used by the USSC (panel A) and
in our analysis (panel B) in Figure 1.

Both variables are displayed along a logarithmic scale. From a purely statistical
standpoing, the distribution in panel A is highly problematic for an OLS regression equation.
First, the variable does not approximate a normal or even near-normal distribution. Indeed,
the modal category of this distribution is —4.61 [In(0.01) = —4.61], which is the furthest left
tail of the distribution.? As we demonstrate subsequently, this modeling choice has dramatic
effects on how sentence-length results are interpreted. Panel B, in contrast, displays the

distribution of the dependent variable used in our analysis. By analyzing only those who

1. Rather than including “zeros” in standard OLS models, scholars have adopted several strategies to
account for this possible selection bias, often using the Heckman two-step procedure, in which an
individual's probability of being selected into the population of interest (in this case those receiving
sentence lengths) is first calculated (using the inverse mills ratio), and then this conditional probability is
entered into the OLS model. Although this selection correction may be justified theoretically, as
Bushway et al. (2007) demonstrated, often its application is complicated and problematic because
sentencing data usually do not include proper selection instruments that affect only an offender’s
likelihood of incarceration but not his or her length of imprisonment. As a result, the selection equation
often includes many of the same predictors (i.e., criminal history, offense severity, race, etc.) as the
substantive equation (sentence length) that introduces problems with multicollinearity, and model
identification. Using similar procedures as Bushway et al. (2007), we find that using the Heckman
procedure produced substantively similar results as those we present (discussed subsequently) but did
in fact introduce problematic multicollinearity into our models of sentence length.

2. The USSC gave all zeros a value of 0.01 prior to logging because the log of 0 is not mathematically
possible. Hence, all offenders who received probation or who were not incarcerated make up this
category of —4.61 on the logarithmic scale.
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Histograms of Dependent Variables: Panel A - USSC Coding; Panel B - Authors’
Alternative Coding
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were actually sentenced to prison, logging approximates a normal distribution and does
not require any correction for censoring. Again, although this modeling choice may be
susceptible to selection bias, to ensure the robustness of our results, we also ran tobit
regression models (discussed in text subsequently).

Perhaps the strongest argument against modeling sentencing decisions similar to the
Booker report is the inability to separate out disparities occurring at either the incarceration
stage or the sentence-length stage. As stated, although we acknowledge that our models of
sentence length may ignore potentially problematic selection bias, from a policy perspective,
we argue that our analytical approach is more appropriate because it does not conflate
the incarceration and sentence-length decisions. By combining both decisions into one
model (aside from the distributional and statistical issues discussed previously), the USSC
model does not allow for the possibility that predictors might have different effects on
imprisonment and sentence-length. However, this situation has often been found to be the
case in sentencing research—and in fact, it is common to find that extralegal variables such as
race/ethnicity have stronger impacts on incarceration than on sentence-length in sentencing
research (see reviews by Spohn, 2000; Zatz, 2000; see also Doerner and Demuth, 2009;
Johnson, 2006; Kramer and Ulmer, 2009; Steffensmeier et al., 1993; Ulmer and Johnson,
2004). In fact, the strategy adopted in the 2010 report differs from modeling choices made
in previous USSC publications, in which incarceration and sentence-length analyses were
modeled separately (see USSC, 2004: ch. 4). By combining the incarceration and length
decisions into one model, the USSC report may be overstating the amount of sentence-
length disparity, yet failing to pinpoint disparity in the incarceration decision.

The second methodological issue is that much of the previous research on federal
sentencing has either excluded immigration or noncitizen cases from the analysis (Doerner
and Demuth, 2009; Steffensmeier and Demuth, 2000; Ulmer et al., 2010) or analyzed these
cases separately (Feldmeyer and Ulmer, 2011) for several reasons. First, often immigration
offenses are handled differently than other federal crimes because of the intersection
of immigration and criminal law, the possible involvement of foreign governments
(Steffensmeier and Demuth, 2000), and the use of deportation as a sentencing option
(only for non-U.S. citizens, who make up the overwhelming majority of immigration
offenders). In fact, in the USSC’s 15-year assessment of how well the Guidelines have
accomplished the goals set out by Congress, the Commission excluded noncitizens from
their analysis of racial, ethnic, and gender disparity because “inclusion of non-citizens,
who are often non-White, confounds race and ethnicity effects of those with citizenship”
(USSC, 2004: 120). Second, districts with comparatively large numbers of immigration
cases commonly employ “fast-track” programs designed to expedite such cases (Bowman,
2003), whereas others do not have such fast-track programs. Fast-track programs present
problems with uniformity in the system because the affected sentences are dependent not
just on an offender’s criminal conduct but on the district in which the offender is prosecuted

(Maxfield and Burchfield, 2002). In the absence of controls for district variation (such as
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fixed-effects models) or fast-track departures, this presents a potential omitted variable bias.
Also, U.S. citizens would seldom be convicted of offenses involving “unlawfully entering or
remaining in the U.S.” (see §2L1.2 in the U.S. Guidelines Manual), which represent more
than 70% of all immigration crimes. Again, this is not to say that immigration offenses
should not be evaluated in sentencing outcomes. On the contrary, given the dramatic growth
of such offenses in federal courts, we think this especially important issue deserves critical
attention. However, we do argue that there are good reasons to suspect that immigration
offenses are handled in distinct ways from most other offenses, and any analysis of federal
data should be attuned to their distinctiveness, perhaps analyzing them separately.

The third methodological difference also involves the dependent variable. Whereas
much previous research has examined sentences of incarceration to prison (which is the
method we employ in our analysis; see also Bushway and Piehl, 2001; Doerner and
Demuth, 2009, for similar analyses), the USSC uses a dependent variable that captures
the months of confinement to either prison, home detention, community confinement,
and intermittent confinement.® In other words, the racial disparities in “sentence lengths”
reported by the Commission could be a result of different prison sentences or could be
a result of different terms of community confinement or home detention. Although it is
certainly important to research racial disparities in these other forms of confinement, we
argue that sentences of home detention (and other forms of confinement) are qualitatively
different from time in prison to the point where such sentences should not be analyzed as
equivalent forms of incarceration.

Finally, the USSC 2010 report did not include controls for criminal history in their
“refined” models because of issues of multicollinearity and because criminal history is one
of the components of the presumptive sentence measure (see the Data section). However,
criminal history has been shown to be an important independent predictor of sentencing
outcomes beyond that captured by the presumptive sentence in published research on
state and federal sentencing (Albonetti, 1998; Doerner and Demuth, 2009; Feldmeyer and
Ulmer, 2011; Johnson and Betsinger, 2009; Johnson et al., 2008; Ulmer, 2005). These
studies, along with our analysis, did not report severe multicollinearity with these two
measures; however, criminal history was notably correlated with race (Black defendants
tend to have higher mean criminal history scores).* Thus, any increase in racial disparity
could possibly be because judges (or prosecutors) put more weight on criminal history in
the wake of Booker and Gall.

Why would researchers want to control for criminal history in sentencing models
above and beyond its influence through the presumptive Guidelines sentence? One answer

is that, even if criminal history influences sentencing over and above the effect of Guidelines

3. This variable is SENSPLTO in the USSC data files.

4. The bivariate correlation between criminal history and presumptive sentence is approximately 0.35 in all
time periods.

1086 Criminology & Public Policy



Ulmer, Light, and Kramer

minimums and is therefore a discretionary rather than a Guidelines-driven consideration of
criminal history, sentencing variation explained by criminal history is not variation explained
by race or ethnicity (or other defendant social statuses). That criminal history may mediate
part of the effect or race/ethnicity or other characteristics indicates to us the importance
of controlling for it when we try to identify the sentencing effect of race/ethnicity that
is not attributable to other factors. Also, as we note, the USSC in their “Booker” models
and several other federal sentencing studies include criminal history in sentencing models.
However, as we discuss in the Results and Conclusion sections, there is legitimate debate
as to the proper method for accounting for offender criminal history in sentencing studies
that deserves additional attention.

It is also important to put the racial disparity findings from the USSC’s refined model
in broader temporal context. That is, how do post-Booker levels of sentencing disadvantage
for Black males, for example, compare with Black male sentencing patterns in the pre-
PROTECT Act era, or even before the important 1996 Koon decision? Perhaps the relatively
low levels of racial disparity during the PROTECT Act era were atypical in the history of the
Guidelines, and post-Booker racial disparity levels are comparable with earlier periods when
the Guidelines were mandatory, but the PROTECT Act restrictions were not in effect. If
this were the case, then it would not support arguments that the Booker and Gall decisions,
and the increased judicial discretion they brought, produced a new trend of racial disparity
in federal sentencing.

We attempt first to replicate the USSC’s refined sentence length model (and also
extend this analyses to the pre-PROTECT Act era) and then present alternative models
that (a) examine disparity in the incarceration and length decisions separately, (b) control
for criminal history, (c) do not equate alternative confinement with imprisonment, and
(d) show levels of disparity with immigration offenses included in the models versus when
they are excluded. We also extend the time period comparisons of racial disparity to the
pre-PROTECT and the pre-Koon eras.

In addition, the 2010 report did not present an analysis of whether disparity has
increased in sentences that depart/deviate from the Guidelines in the post-Booker periods,
and it did not compare their refined model findings to time periods earlier than the years
when the PROTECT Act was in force (2003-2004). We, therefore, present an analysis of
whether disparity in departures (and which kinds of departures) has increased post-Booker
and post-Gall, since judicial discretion to deviate from the Guidelines has increased post-
Booker, and Guidelines departures have been found to be the locus of extralegal disparity

in research on pre-Booker sentencing.

Data
The data come from the U.S. Sentencing Commission’s Standardized Research Files, which
are the same data used by the USSC for its reports. Consistent with the USSC’s reports on

the effects of Booker, we use the four time periods noted previously to assess the impact
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of Booker: (a) cases sentenced in the pre-PROTECT Act period, which includes fiscal year
2002 (October 1, 2001-September 20, 2002) and fiscal year 2003 through April 2003;
(b) cases sentenced in the PROTECT Act period which includes the second part of fiscal
year 2003 (see footnote 1) and fiscal year 2004 through June 2004, which corresponds with
the decision by the Supreme Court in Blakely v. Washington being handed down on June
24, 2004 (hereafter Blakely); (c) cases sentenced in the post-Booker period (January 2005
through November 2007); and (d) cases sentenced post-Gal/ (December 2007 through
September 2009).> %7 The unit of analysis is each sentenced case.

Dependent Variables

Our analysis examines the following three dependent variables for each of the four time
periods: (a) length of sentence, (b) the imprisonment decision, and (c) the likelihood
of receiving downward departures from the Guidelines, where substantial assistance
and nonsubstantial assistance (“other” departures) are analyzed separately. Coefficients
from the four separate time periods (pre-PROTECT, PROTECT, eatly post-Booker,
and later post-Booker) are compared using z tests (Clogg, Petkova, and Haritou, 1995;
Paternoster, Brame, Mazzerolle, and Piquero, 1998). The first dependent variable is the
sentence length ordered for each offender (capped at 470 months). For the analyses after
Figure 2, our dependent variable differs from that used in the USSC 2010 report in
that we only use terms of imprisonment in our analysis, whereas their analysis includes
months of alternative confinement including home detention, community confinement,
and intermittent confinement. The USSC’s sentence-length models also contain those who
did not receive confinement sentences (e.g., probation) as sentence lengths of “0” (or
0.01, because 0 cannot be logged), whereas our analyses after Figure 2 do not. Because
the sentence-length variable is skewed positively and regression diagnostics indicated
problematic standard errors, we use the natural log transformation (as did the USSC
in its reports). Our other dependent variables are dichotomies: (a) incarceration = 1, 0 if

not; and (b) downward departures (of particular kinds) = 1, 0 if not.

Independent Variables
Consistent with prior research, we control for the Guidelines-recommended sentence by
including a measure of the presumptive sentence equal to the minimum months of

incarceration recommended by the sentencing guidelines after adjusting for any mandatory

5. Seven months of fiscal year 2003 were prior to the effective date of the PROTECT Act (October 1,
2002-April 30,2003), and 5 months were after (May 1, 2003-September 30, 2003).

6.  We remove the period between the Blakely and Booker decisions to remove any potential Blakely
effects.

7. The Booker decision was handed down on January 12, 2005, and Gall was decided on December 10,
2007.
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U.S. Sentencing Commission “Refined” OLS Models of Sentence Length
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! Coefficient is significantly different from pre-PROTECT Act estimate based on two-tailed z test (p < .05).
2 Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z test (p < .05).
3 Coefficient is significantly different from post-Booker estimate based on two-tailed z test (p <.05).
* Models include controls for all variables in Appendix A.

p<.0L

minimum trumps (Albonetti, 1998; Engen and Gainey, 2000; Johnson and Betsinger,
2009; USSC, 2004b). This measure incorporates the offense severity level and the criminal
history, and it accounts for statutory sentencing provisions (i.e., mandatory minimum
penalties) that affect the final presumptive sentence. As with sentence length, we cap the

presumptive sentence variable at 470 months and take the natural log to reduce positive
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skewness.® Although criminal history is included in the presumptive sentence measure, we
follow previous research (e.g., Albonetti, 1998; Doerner and Demuth, 2009; Johnson and
Betsinger, 2009; Johnson et al., 2008; Ulmer, 2005; Ulmer et al., 2010) and include an
additional control for the offender’s criminal history score.

We also control for the type of offense with a set of dummy variables (drug, violent,
fraud, firearms, and other offenses, with property offenses as the reference category). We
control for two case characteristics: whether the offender was detained prior to sentencing,
coded 1 if the offender was detained and 0 otherwise; and whether the individual was
convicted by trial, coded 1 for a trial conviction and 0 otherwise. Our sentence-length
analyses include as predictors dummy variables for whether the defendant received an
upward, downward, or substantial assistance (5K1) departure (coded 1 for these departures
and 0 otherwise).

As in the USSC 2010 report’s refined models, race/ethnicity and gender are combined
into a set of dichotomous categories, a practice sometimes found in other sentencing studies
as well (e.g., Doerner and Demuth, 2009; Kramer and Ulmer, 2009; Steffensmeier, Ulmer,
and Kramer, 1998). In all analyses, we include dummy variables for Black males, Hispanic
males, Black females, Hispanic females, White females, other race/ethnicity males, and
other race/ethnicity females, with White males as the reference category. We also include
a dummy variable for citizenship, with noncitizens coded as 1. Education is captured with
four separate dummy variables: less than high school, high school graduates, some college,

and college graduates as the reference.

Results

First, we present our replication of the USSC’s refined model, adopting their sentence-
length variable (with nonconfinement sentences-included and with alternative confinement
counted as equivalent to imprisonment) as well as their coding of all independent variables,
but we extend the time period of comparison to the pre-PROTECT Act era.” Second, we
present our alternative sentence-length models across the four time periods. We then present
similar models of the incarceration decision to compare racial/gender disparity across the
different decision types. Fourth, incarceration and sentence-length decisions are reanalyzed

without immigration offenses to evaluate the influence of these cases on demographic

8. Aconstant of 0.1 is added to all zero values for the presumptive sentence variable but not for the
sentence-length-dependent variable. Taking the log of zero would exclude these values from the
analysis. This is appropriate for the dependent variable because we want to analyze only those
offenders who actually received a sentence length. The zeros are retained in the presumptive sentence
variable (by adding 0.1 to all 0 values) because we want to retain those cases where an offender’s
minimum sentence was 0 months but he/she still received a prison sentence.

9. Seethe Appendix in Demographic Differences in Federal Sentencing Practices: An Update of the Booker
Report’s Multivariate Regression Analysis (USSC, 2010) for a description of all coding procedures used in
USSC analyses.
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disparities in sentencing outcomes. Fifth, we compare post-Booker sentencing to sentencing
practices prior to Koon v. United States (1996) to test the validity that a return to more
mandatory guidelines will “correct” the problems wrought by Booker and Gall. Finally,
we examine the effects of race/ethnicity—gender categories on the likelihood of receiving
different kinds of downward departures/deviations from Guidelines across the time periods.
Our primary focus is on comparing and contrasting our findings with those of the USSC
with regard to disparity connected to the race/ethnicity—gender categories across the various
time periods, and on extending the analysis of post-Booker race/ethnicity—gender disparity

to decisions that depart/deviate below the Guidelines.

Replication and an Alternative to the USSC 2010 Report
Figure 2 shows the results from our replication of the models run in the USSC 2010
report.!?

The results in Figure 2 display the USSC models of sentence length (logged) regressed
on offender characteristics, case processing factors, offense categories, and Guidelines factors
for each of the four time periods.!! Consistent with previous research, race/ethnicity and
gender exert significant effects on sentence lengths in all time periods. Moreover, these
results display similar patterns reported by the USSC, where certain forms of disparity have
increased since Booker and Gall. For example, the Black male effect decreased from 0.130
in the pre-PROTECT era to 0.089 after the passing of the PROTECT Act, but then it
increased to 0.164 in the wake of Booker and then again to 0.217 after Gall. Moreover,
z tests show that these increases are statistically significant (see Appendix A). Figure 2 also
shows that White female disparity has increased slightly since Booker and Gall, as has the
Hispanic male effect.

Not only do some forms of disparity show increasing trends over time, but also these
effects are large compared with the results published in previous sentencing research. For
example, the Black female effect for the post-PROTECT era is —0.422, which corresponds
to 34% lesser sentence lengths (exp[-0.422] — 1 x 100 = —34) compared with White
males, net of controls. Interpreted substantively, this effect indicates that at the mean
sentence length (62.6 months), Black female offenders receive sentences that are nearly
2 years (21.0 months) less on average compared with their White male counterparts. Given

the relatively narrow sentencing ranges in the Guidelines, this is perhaps a shocking result.

10.  For parsimony, we display only the results for the race-gender combinations. The full models are shown
in Appendix A.

11. The results shown here are not identical to those published by the USSC. We attempted several
different coding procedures to try to obtain the exact results of the USSC without success. However, the
patterns of results are generally consistent with those published by the USSC, and these differences do
not account for the different results we display based on modeling choice. In fact, our results in places
display greater disparity than the USSC report. For example, the Black male effects in Figure 2 are slightly
greater in the post-PROTECT and post-Booker periods than reported by the USSC.
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Alternative OLS Models of Sentence Length for Incarcerated Offenders
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! Coefficient is significantly different from pre-PROTECT Act estimate based on two-tailed z test (p <.05).
? Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z test (p <.05).
* Coefficient is significantly different from post-Booker estimate based on two-tailed z test (p <.05).
“ Models include controls for all variables in Appendix B.

p<.0l.

It is thus important to test the robustness of such findings against reasonable and common
alternative modeling strategies.
Figure 3 reports the results from our alternative models of sentence length for all four

time periods.'?

12. Full results are available in Appendix B.

1092 Criminology & Public Policy



Ulmer, Light, and Kramer

In separate models (not shown), we reran the analysis in Figure 3 without controlling for
criminal history to assess the independent effect of excluding criminal history from models
of sentence length. We find that criminal history has significant and substantial effects above
and beyond the presumptive sentence. A one-unit increase in criminal history results in
approximately 4% longer sentences, above that which is already captured by the presumptive
sentence measure. Moreover, consistent with our predictions, including criminal history
explains a significant portion of the race/ethnicity/gender effects. Put differently, criminal
history seems to mediate a notable portion of the Black male effect. However, this was
similarly true across time periods, and the inclusion or exclusion of criminal history does not
change our conclusions about whether racial or ethnic disparity increased post-Booker/ Gall.
Across each time period, the racial/ethnic and gender disparities are approximately 20%
larger when criminal history is not controlled for, and these effects vary across different
racial-gender measures. For example, although criminal history accounts for virtually none
of the Black female disparity, Black male disparity is more than 30% larger when a measure
of criminal history is not included in the analysis. On the one hand, one could argue that by
excluding criminal history from their “refined” models, the USSC may be overestimating
racial and gender disparities in all time periods because part of the Black male effect in
particular is explained by criminal history. On the other hand, one could argue that the true
sentencing disadvantage of Black males is captured by not including criminal history because
its Guidelines-based influence should occur through the presumptive sentence. Regardless,
criminal history similarly mediates the Black male effect (in particular) across time periods.'?

Although there are several differences in variable selection compared with Figure 2 (see
the Data section for description), the most important difference between Figures 2 and 3 is
the choice of dependent variable. In Figure 3, we include only those offenders who actually
received a term of incarceration, whereas the USSC models included offenders who did not.
The results reported in Figure 3 present a very different view of racial and gender disparity
in the wake of Booker and Gall. First, the sizes of the disparity effects are substandially
smaller. For example, whereas the Black male effect was 0.130, 0.089, 0.164, and 0.217
across the four time periods in Figure 2, they are 0.066, 0.045, 0.053, and 0.077 across the
time periods in Figure 3. In other words, removing sentences of nonincarceration reduces
the effect sizes by approximately 40% in each time period, and this pattern of results
is generally consistent for the other racial-gender effects sizes. This reduction is almost
entirely a result of removing the nonimprisonment cases—our omission of the alternative

confinement cases as sentence lengths does not change the results notably. The USSC’s

13, We also examined whether criminal history moderates the Black male effect by running supplemental
analyses (available on request) that interacted criminal history by each race-gender dummy variable.
We found a small moderation whereby the effect of criminal history was slightly greater for Black males
(the Black male x Criminal history interaction term coefficients were as follows: pre-PROTECT = .005,
PROTECT = .006, post-Booker = .004, post-Gall = .007. However, the differences in this interaction term
across time periods were not statistically significant.
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decision to include alternative confinement cases as sentence lengths therefore seems to be
of negligible importance.

The second notable change in the pattern of results is the trends in effects over time.
Although the Black male effect shows a similar pattern as Figure 2, where the effect dipped
in the post-PROTECT era only to increase post-Booker and Guall, z tests show that the
post-Booker effect is actually significantly Jess than the pre-PROTECT era, and there is no
significant difference between the effects post-Gall and pre-PROTECT. In short, Black
male disparity returned to the pre-PROTECT state in the wake of Ga/l. For other racial-
gender effects, it seems that there is actually less disparity in sentence lengths after Booker
and Guall. For example, compared with White males, the effects for Black females, Hispanic
males, and Hispanic females are actually significantly Jess in the Booker and Gall periods
than in the PROTECT era. In no case does it seem that racial-gender length disparities
have substantially increased since Booker and Gall. Our findings, however, do raise serious
questions about why our results differ from those of the USSC 2010 report. Because our
dependent variable includes only terms of imprisonment, does this mean that disparity in
the incarceration decision has increased after Booker and Gall? We explore this question in

the next section.

Incarceration Decisions

Figure 4 reports the results of logistic regression models of the whether the offender was
sentenced to prison regressed on the same independent variables reported in Appendix
B.' The results offer mixed support for whether incarceration disparities have increased
over time. Although the White female effect seems to have increased slightly, going from
—0.125 in the pre-PROTECT era to —0.175 post-Gall, z tests show that none of the time
period effects is significantly different from each other. This pattern of nonsignificant (or
marginally significant) differences is generally true for nearly all the other race—gender effects
as well but with one exception, the Black male effect. Consistent with the pattern of results
for the sentence-length decision, Black male disparity decreased in the PROTECT era but
then increased in the Booker and especially the Gall time periods. z tests confirm that post-
Gall Black male imprisonment disparity is greater than in the previous time periods. These
results explain the difference in sentence-length disparity between the USSC report and
our models. Whereas they interpret their findings as increases in sentence-length disparity,
we show that some differences in effects are actually caused by increased disparity in the
incarceration decision. By including imprisonment and length decisions into the USSC’s
dependent variable, these two distinct patterns of results become conflated. Such results
raise questions about the extent to which our sentence-length models in Figure 3 are biased

by selection.

14, The only difference between the predictors in Figure 3 and 4 is the presumptive sentence variable is
unlogged in Figure 4. The full table of incarceration results is available from the authors on request.
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Logistic Regression Models of Incarceration

0.60
0.40
0.20
®(1) pre-PROTECT
;2_, 0.00 -
£ 0O(2) post-PROTECT
§ -0.20
= B(3) post-Booker
-0.40
B(4) post-Gall
-0.60
-0.80
White Black Black Hispanic Hispanic ~ Other Other
Female  Male  Female  Male Female Male  Female
(1) pre-PROTECT (2) post-PROTECT (3) post-Booker (4) post-Gall
Race-Gender Combinations Ln Length Ln Length Ln Length Ln Length
b b b b
‘White Male (reference)
White Female -0.125" -0.122 -0.136" -0.175°
Black Male 0.101 0.046 0.084 0.20923"
Black Female -0.283" -0.444" -0.401" -0.346"
Hispanic Male 0.369" 0.492* 0.441" 0.400"
Hispanic Female -0.245" -0.158 -0.177* -0.199"
Other Male -0.032 -0.013 -0.038 0.084
Other Female -0.592" -0.573" -0.240'2" -0.368"

! Coefficient is significantly different from pre-PROTECT Act estimate based on two-tailed z test (p <.05).
? Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z test (p <.05).
* Coefficient is significantly different from post-Booker estimate based on two-tailed z test (p <.05).
* Models include controls for all variables in Appendix B.

p<.0l.

We ran our sentence length models both with and without a Heckman two-step
correction factor, as discussed. For the purposes of the Heckman correction, we attempted
to find exclusion restrictions and to estimate an incarceration model that was substantively
different from the sentence-length model. This was difficult because most variables that
significantly predict imprisonment also predict length, although the strength of the effects

is sometimes different. Nonetheless, our selection model included a dummy variable for
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presumptive disposition (despite whether the Guidelines-recommended imprisonment),
instead of Guidelines minimum. The selection model also omitted defendant education
because this did not exert significant effects on imprisonment in the selection probit
model. The Black male length effects in the Heckman corrected model are as follows
(all are significant at p < .001): pre-PROTECT = .063, PROTECT = .041, post-
Booker = .048, and post-Gall = .08). In the Heckman corrected models, the Hispanic
male effect was —.03 pre-PROTECT and -.02 PROTECT, and —.016 post-Booker and
.02 post-Gall. The other race/gender effects are comparable with those in the results we
present.

In supplemental analyses, we also included all cases for the four time periods together
in models of incarceration and length, and we included interaction terms for each
race/ethnicity/gender variable times each time period (with pre-PROTECT left out as
a reference category). These terms then allow us to include all cases together in one
model with the same error structure and to examine differences in Black male effects,
for example, across time periods in the same model.!> The results generally corroborate
what we present in our alternative analyses previously in that sentence-length disparity
for Black or Hispanic males is not significantly greater post-Booker or post-Gall than
the pre-PROTECT or PROTECT eras. In fact, in the full time period interaction
models, the increased incarceration odds post-Gall for Black males do not attain statistical
significance. Furthermore, these models show that the Black male sentence-length effects
post-Booker and post-Gall are slightly but significantly less than that in the pre-PROTECT
era, whereas our models in Figure 3 show no significant differences between the pre-
PROTECT and post-Booker/post-Gall Black male effects. The Black male x Post-Booker
coefficient is —.023, and the Black male x Post-Gall coefficient is —0.017. Both indicate
relatively small differences and are likely significant primarily because of the much larger
number of cases in our combined-years model. Thus, the safest thing to say from our
analyses is that the levels of sentence-length disparity affecting Black males seems to be
nearly identical pre-PROTECT Act, post-Booker, and post-Gall. However, we present
the separate models here as our main analysis for comparability with the USSC 2010
report, and these separate models make it easier to compare each time period with one
another.

We also estimated tobit models that combined nonimprisonment and imprisonment
sentences, treating 0 as a censoring point. The Black male effects are as follows (all are
significant at p < .001): pre-PROTECT = .064, PROTECT = .041, post-Booker = .05,
and post-Gall = .07. In the tobit models, the Hispanic male effect changed from —.04
pre-PROTECT and PROTECT, to —.03 post-Booker and .008 (not significant) post-Gall.

15. We would like to thank several helpful reviewers for suggesting this alternative modeling approach.
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Alte rnative Mode Is of Sentence Length and Incarce ration WITHOUT
Immigration Offenses

(1) pre-PROTECT (2) post-PROTECT (3) post-Booker (4) post-Gall
Sentence Length” b b b b
White Male (reference)
White Female —0.107° —0.113° —0.0772" —0.067"2*
Black Male 0.055° 0.028"" 0.035"" 0.040""
Black Female —0.097° —0.105" —0.068"%" —0.059"2"
Hispanic Male —0.014 —0.033"" —0.013%" 0.005"23
Hispanic Female —0.148" —0.140" —0.103"%" —0.043123"
Other Male —0.005 —0.027 0.006? —0.012
Other Female —01%3° —0.114 —0.0522" —0.050"2"
N 60,226 46,400 121,625 75,209
Adjusted R2 0.820 0.832 0.847 0.849

(1) pre-PROTECT (2) post-PROTECT (3) post-Booker (4) post-Gall
Incarceration® b b b b
White Male (reference)
White Female —0.119 —0.127 —0.136" —0.166"
Black Male 0.126° 0.082 0113 02283
Black Female —0.240° —0.407"" —0.399"" —0338"
Hispanic Male 03217 0.407" 0.405" 0.389"
Hispanic Female —0.157 —0.074 —0.107 —0.122
Other Male 0.035 0.041 0.009 0.153
Other Female —0.497" —0514" —0.186"2 —0.279
N 73,897 56,578 146,620 91,080
—2log likelihood 313683 213186 50975.2 33249.8

' Coefficient is significantly different from pre-PROTECT Act estimate bas ed on two-tailed z-test (p < .05).
2Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z-test (p < .05).
3Coefficient is significantly different from post-Booker estimate based on two-tailed z-test (p < .05).
#Models include controls for all variables in Appendix 8.

p< .0

Immigration Offenses
With immigration crimes accounting for more than 25% of all federal sentences in 2009,
immigration offenses are an important component of federal sentencing. However, as stated,
these offenses offer unique challenges to researchers interested in comparability with other
crimes, across time, and across federal courts. In Table 1, we evaluate whether immigration
offenses have played a role in changing racial-gender disparity since Booker and Gall in both
the incarceration and sentence-length decisions.

The results in Table 1 show the racial-gender effects for all four time periods across the
incarceration and sentence-length decisions, excluding immigration offenses. For parsimony,

we report only the race/ethnicity—gender effects (the full tables are available on request).
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The results for the trends in disparity in sentence-length decisions, compared with those
reported in Figure 2, show that a substantial amount of racial-gender disparity can be
attributed to immigration offenses. For each racial-gender effect across the four time
periods, immigration offenses alone account for roughly 25% of the effect size. However,
the impact of immigration offenses varies substantially across groups, accounting for roughly
40% of the Hispanic male and Black male effects but for only 10% of the other male effect.
These results show clearly that immigration offenses offer unique challenges to the federal
criminal justice system. Even though Hispanics comprise the overwhelming majority of
immigration offenders, the inclusion of these offenses without properly accounting for the
degree of interdistrict variation that goes along with the unique district policies (i.e., use of
fast-track departures) used to deal with them results in greater estimates of racial-gender
length disparity than would be the case if immigration offenses were excluded.

The impact of immigration offenses seems to have only a modest effect on incarceration
disparity. Whereas excluding immigration offenses actually shows slightly (although non-
significant) increases in Black male disparity, immigration crimes account for approximately
10% of the Hispanic male and more than 40% of the Hispanic female disparity
effects.

Advisory versus Mandatory Guidelines: A Broader Time Comparison

So far, our models have found little substantive change in sentence-length disparities based
on race and gender when comparing the pre-PROTECT era with the post-Booker and Gall
eras, but there has been an increase in Black male incarceration disparity. Also, roughly
a quarter of all racial-gender disparities can be attributed to immigration offenses, likely
resulting from the distinct methods certain federal districts use to handle the dramatic
increase in immigration crimes.

As discussed, some commentators have claimed that increasing disparities post-Booker
are caused by the increased discretion afforded judges (see, e.g., Gonzales, 2005; Richter,
2008), and to prevent such disparity, the Guidelines need to be made mandatory once again.
However, none of the critics of the new advisory system have demonstrated that there was
actually less disparity during the many years when the Guidelines were mandatory. More
to the point, are the PROTECT Act period and pre-PROTECT years since 2000 the only
relevant comparisons? What about the many years prior to the PROTECT Act when the
Guidelines were also mandatory?

Since 1996, considerable “back-and-forth” struggling has occurred between the
Supreme Court and Congress about the proper amount of judicial discretion at sentencing
(see Stith [2008] for a detailed discussion). The Supreme Court decision in Koon v. United
States (1996) was a watershed in this struggle, and the aftermath of this decision eventually
led to Congress’s attempts to restrict judicial sentencing discretion even more strongly with
the PROTECT Act (see Stith, 2008). Recall that in Kooz, the Supreme Court held that

departure decisions made by district judges should be given due deference by appellate courts
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Sentence Length and Incarce ration Models Comparing Pre-Koon with
post-Booker and post-Gall

(1) pre-Koon (2) post-Booker (3) post-Gall
Ln Length Ln Length Ln Length

Sentence Length” b b b
White Male (reference)
White Female —0.200° —0.110%" —0.109""
Black Male 012 0.057"" 0.077""
Black Female —0.107° —0.102 —0075
Hispanic Male 0012 —0015"" 0.011
Hispanic Female —0.125" —0.130" —0.085""
Other Male 0.017 —0.007 —0.0181
Other Female —0.109" —0.097 —0.087"

(1) pre-Koon (2) post-Booker (3) post-Gall

Incarceration Incarceration Incarceration
Incarceration’ b b b
White Male (reference)
White Female —0.208 —0.156" —0207°
Black Male —0.008 0078 0.175""
Black Female —0.558° —0.500° —0.500"
Hispanic Male 0.489" 0.588" 0437
Hispanic Female —0419" —0.200"" —0.28"
Other Male —0.131 —0.053 —0018
Other Female —0.734 —0332" —0.498

' Coefficient is significantly different from pre-Koon estimate based on two-tailed z-test (p < .05).
*Models include controls for all variables in Appendix B with the exception of “Pre-Sentence.
Detention” because this information was not collected in the pre-Koon data.

p< .0

and established that departures by judges should be examined by an “abuse of discretion”
standard.

Thus, prior to Koon and its modest relaxation of restrictions on judges’ ability to depart
from Guidelines, the Guidelines were arguably more “mandatory” than at any other point
in their history except perhaps the PROTECT era. We, therefore, use federal sentencing
data from fiscal years 1994 and 1995 as a comparison time period versus post-Booker and
post-Gall. If there is less disparity in the pre-Koon time period compared with Booker
and Gall, this might mean that the post-Booker environment of advisory Guidelines has
fostered greater disparity, and it would support calls for renewed restrictions on judicial
discretion.

Table 2 shows the results for sentence length and incarceration decisions in the pre-

Koon, post-Booker, and post-Gall time periods.
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For parsimony, we display only the results for the racial-gender effects (full tables
are available on request; note that the post-Booker/Gall effects are not identical to Figures
3 and 4 because we had to omit presentencing detention as a predictor.)!® Beginning
with the sentence-length results, it seems that the post-Booker and post-Gall disparities are
considerably Jess than those found prior to Koon. Indeed, the White female, Black male, and
Hispanic female effects are significantly less in either the Booker or Gall periods than prior
to Koon. In no instance has there been a significant increase in sentence-length disparities
since Koon. Put simply, racial and gender sentence-length disparities are less today, under
advisory Guidelines, than they were when the Guidelines were arguably their most rigid
and constraining.

However, disparities in the incarceration decision show considerably more stability
among the three time periods. Of the seven racial-gender effects shown, three of them
(Black female, Hispanic male, and other male) show no significant changes, two effects
display significant reductions in disparity (Hispanic and other females), and only one effect
shows a significant increase in disparity (Black male); this latter finding is specific to the
post-Gall period.

These findings call into question the notion that mandatory guidelines, per se, result
in reduced racial and gender disparities. Although we do find that Black male incarceration
disparity has increased post-Ga// compared with the pre-Koon period, we also find that
Black male sentence-length disparity has been reduced considerably. Moreover, of the 14
racial-gender effects shown in Table 2 (seven effects across two sentencing decisions),
seven show that post-Booker or post-Gall disparities are significantly Jess than those found
prior to Koon, and the other six effects in general display slight (although nonsignificant)
reductions in disparity.

It should be noted that incarceration and sentence-length decisions are not the
only punishment decisions that judges make. In fact, much of the political and legal
controversies surrounding the Guidelines have pertained to departures, and previous
research has showed that departures from the Guidelines are a locus of disparity in federal
courts (Albonetti, 1998; Johnson et al., 2008; Mustard, 2001). As our final test of whether
Booker and Gall have resulted in greater disparities, Figure 5 reports the results from logistic
regression models of whether an offender received a nonsubstantial assistance downward
departure from the Guidelines.!”

In all time periods, there is evidence of racial and gender disparity. Black males and

females are less likely to receive an “other” downward departure compared with their White

16.  Allmodels in Table 2 include all variables from Figures 3 and 4 except whether the offender was
detained pending sentencing. Although this variable is shown to have an effect on racial and gender
disparities, information on this measure is not available in USSC data in the pre-Koon period. Thus, to
compare across time periods directly, this measure was removed.

17.  Full models are shown in Appendix C.
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Logistic Regression Models of "Other” Downward Departures

0.60
0.40
0.20
B(1) pre-PROTECT
E 0.00
g O(2) post-PROTECT
2
S -020
= B(3) post-Booker
-0.40
B (4) post-Gall
-0.60
-0.80
White  Black Black Hispanic Hispanic  Other Other
Female  Male Female  Male Female Male  Female
(1) pre-PROTECT (2) post-PROTECT (3) post-Booker (4) post-Gall
Race-Gender Combinations Downward Dep* Downward Dep  Downward Dep Downward Dep
b b b b
White Male (reference)
White Female 0.173" 0.189" 0.122° 0.077
Black Male -0.678" -0.538"" -0.39712° -0.661%3"
Black Female -0.167" -0.172 -0.185" -0.266"
Hispanic Male 0.130" 0.167* -0.01912 -0.4321:23*
Hispanic Female 0.551" 0.486" 0.12912* -0.290123*
Other Male -0.147 -0.017 -0.073 -0.111"
Other Female 0.168 0.145 0.177 0.089

! Coefficient is significantly different from pre-PROTECT Act estimate based on two-tailed z test (p <.05).
* Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z test (p <.05).
? Coefficient is significantly different from post-Booker estimate based on two-tailed z test (p <.05).
* Models include controls for all variables in Appendix C.

p<.0lL

male counterparts, net of controls, whereas White females are more likely to receive this form
of sentencing discount. The trends in the effects, however, do not show that Booker and Gall
have increased disparity substantially. z tests show that none of the Black female effects are
significantly different across time, and this is true for the White female effects as well. The
likelihood of a Black male receiving this sentencing discount actually improved significantly
in the post-Booker period compared with the pre-PROTECT and post-PROTECT eras.

However, since Ga/l, this form of sentencing disparity has returned to the effect found in
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the pre-PROTECT time period, as evidenced by the nonsignificant z score between times
(4) and (1). Interestingly, the disparity against Hispanic males and females seems to have
increased in the post-Ga// time period only. Whereas Hispanic offenders (male and female)
were slightly more likely to receive an “other” downward departure in the pre-PROTECT
and post-PROTECT periods, they are significantly less likely to receive this sentencing
discount post-Gall.

In all, these results do not show that Booker and Gall produced greater disparity in the
likelihood of minority offenders to receive nonsubstantial assistance departures. In most
cases, the disparities returned to the pre-PROTECT effect sizes, although Hispanic disparity
does seem to have increased since Gall. It should be noted, however, that this pattern
of increased disparity against Hispanics is also true for substantial assistance departures.
Figure 6 reports the results for the likelihood of receiving a substantial assistance departure
across the four time periods.'®

Again, there is clear disparity in the application of these departures in all time periods,
specifically for Black and Hispanic males. Similar to the results in Figure 5, we find that Black
male disparity increased in the post-Gall period, but this effect is not significantly different
than in the pre-PROTECT period. This is not the case for Hispanic males, who have
witnessed a significant increase in disparity post-Ga// compared with all other time periods.
These results are substantively important because, whereas most commentary on the effects
of Booker and Gall has focused on how judges have reacted to their newfound discretion,
lictle has been mentioned about how these cases may affect prosecutorial behavior. The
results in Figure 6 suggest that disparity against Hispanic males in the prosecutorial use of
substantial assistance departures has increased considerably since Ga/l.

The idea that prosecutorial discretion, as opposed to judicial discretion, has been more
of alocus of disparity in the wake of Booker and Gall receives additional support in Table 3.

Prior to Booker, the USSC did not keep detailed information on different types
of downward departures except to indicate substantial assistance departures. However,
government-sponsored downward departures and even fast-track departures were around
long before United States v. Booker. After Booker, the USSC began keeping more detailed
information on these specific departures types. Thus, in Table 3, we model the likelihood
of receiving a judge-initiated downward departure, a government-sponsored downward
departure, or a fast-track departure in the post-Booker and Gall time periods. The first part
of the table shows that Black and Hispanic males are particularly disadvantaged in their
likelihood of receiving a judge-initiated departure, and both forms of disparity have become
significantly worse post-Gall compared with post-Booker. These results lend some support
to those who claim that judges have used their newfound discretion in discriminatory ways.

However, it is important to note that these effect sizes for “true” judge-initiated departures

18.  Figure 6 includes all controls shown in Appendix C. Full tables are available from authors on request.
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Logistic Regression Models of Substantial Assistance (5K1.1) Departures

0.60
0.40
0.20
®(1) pre-PROTECT
£ 000
g O(2) post-PROTECT
53
S -0.20
= B(3) post-Booker
-0.40
B(4) post-Gall
-0.60
-0.80
White  Black Black Hispanic Hispanic  Other Other
Female = Male  Female Male Female Male  Female
(1) pre-PROTECT (2) post-PROTECT (3) post-Booker (4) post-Gall
Race-Gender Combinations 5K1.1 Dep 5K1.1 Dep 5K1.1 Dep 5K1.1 Dep
b b b b
White Male (reference)
White Female 0.101" 0.109 0.135" 0.175"
Black Male -0.378" -0.361" -0.313" -0.436%"
Black Female -0.057 0.112! 0.050 -0.116%3
Hispanic Male -0.489* -0.474" -0.482° -0.656"23"
Hispanic Female -0.050 -0.037 -0.066 -0.157
Other Male -0.113 -0.186" 0.0292 -0.030
Other Female 0.102 0.194 0.195" 0.233

' Coefficient is significantly different from pre-PROTECT Act estimate based on two-tailed z test (p <.05).
% Coefficient is significantly different from post-PROTECT Act estimate based on two-tailed z test (p <.05).
? Coefficient is significantly different from post-Booker estimate based on two-tailed z test (p <.05).

* Models include controls for all variables in Appendix C.
p<.01.

are considerably less than those found in Figure 4, which contained all three of the different
nonsubstantial assistance departure types combined into the “other” downward departure
category. For example, in both the post-Booker and post-Gall periods, the effect for Black
males in judge-initiated departures is only half the size of the effect for “other” downward
departures, which suggest that prosecutor-sponsored departures are responsible for the other
half. Moreover, the disparity against African Americans is considerably greater in both forms

of government-sponsored departures, and it has increased to a greater extent since Gal/l.
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Logistic Regression Models of Different Departure Types in the post-Booker

Era

(1) post-Booker (2) post-Gall
Judge Initiated Departure’ b b
White Male (reference)
White Female 0.124" 0.077
Black Male —0.200" —0341%"
Black Female —0.020 —0.050
Hispanic Male —0.213 —0.308""
Hispanic Female 0.119" —0.014!
QOther Male —0.024 0.015
QOther Female 0.044 0.091

(1) post-Booker (2) post-Gall
Government Sponsored Dep.? b b
White Male (reference)
White Female 0.045 —0.061
Black Male —0.299° —0.599""
Black Female —0.499° —0.438
Hispanic Male 0.264" 0.110’
Hispanic Female 0.561" 0317""
Other Male 0353 0474
Other Female 0473 0.689"

(1) post-Booker (2) post-Gall
Fast-Track Departures’ b b
White Male (reference)
White Female 0.274" 0420"
Black Male —2.580° —3.595""
Black Female —2.200" —2.902°
Hispanic Male 0.059 —1.118""
Hispanic Female 0.148" —1.148"
Other Male —0511 —1.184""
Other Female 0.784" 0.104'

" Coefficient is s ignificantly different from post-Booker estimate based on two-tailed z-test (p < .05)
“Models include controls for all variables in Appendix C.
p<.01.

Taken together, although much scholarly attention has been devoted to the changes in
judges’ discretion, the results in Figure 5, Figure 6, and Table 3 suggest that the post-Booker

and post-Gall eras have observed equal or greater changes in prosecutorial behavior.

Conclusions
If a primary goal of federal sentencing reform was a reduction of unwarranted disparity, the

impact of the Booker/ Fanfan decision on disparity is among the most important empirical
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questions facing sentencing policy makers (Hofer, 2007). Indeed, U.S. Attorney General
Eric Holder (2009) emphasized the need for such research in recent remarks to Congress.
We have provided an alternative to and extension of the USSC’s 2010 report, which found
that sentence-length disparity affecting Black males has increased relative to the PROTECT
era. Our sentence-length findings differ in important respects with the USSC 2010 report,
and our analyses go beyond theirs to provide a more extensive and fine-grained analysis
of different sentencing decisions where disparity affecting Black males (and others) may
occur.

First, in analytically separating the imprisonment decision from the length decision,
we find that a considerable part of the USSC’s Black male disparity findings are attributable
to their analyses’ combining of the imprisonment and length decisions into one model
(and using OLS regression, rather than other options such as tobit models). We find that
Black male incarceration odds have stayed relatively stable from pre-PROTECT up through
post-Booker. Interestingly, the pre-PROTECT, PROTECT, and post-Booker periods show
greater imprisonment decision disparity affecting Black males than the period before the
1996 Koon decision. However, Black male imprisonment odds do increase significantly
post-Gall. This post-Gall increase in Black males’ odds of imprisonment plays a big part
in driving the USSC’s findings of greater Black male sentence-length disparity. We have
in fact shown that post-Gall increases in Black male disparity are specific to the imprisonment
decision and not to sentence-lengths. This indicates that it matters a great deal for questions
of disparity how one defines sentence outcome variables, and how one deals with selection
into imprisonment, as well as the issue of censoring.

Second, we find that post-Gall sentence-length disparity disadvantaging Black males
has increased significantly only with respect to the PROTECT era, and 7ot in comparison
with earlier periods. Notably, the post-Booker/ Gall levels of Black male sentence-length
disparity are lower than in the pre-Koon period, in addition to the pre-PROTECT era.
Thus, one concludes that the post-Booker era has brought greater sentence-length racial
disparity disadvantaging Black males on/y when one’s basis of comparison is the PROTECT
era.

Regarding racial disparity, the truly unusual period in the history of the Guidelines
may be the PROTECT Act era, rather than the post-Booker/ Gall eras. Taking the long view,
the relatively low levels of disparity in the PROTECT period were an anomaly compared
with the earlier years when the Guidelines were also mandatory (particularly the pre-Koon
period), as well as the post-Booker years. If post-Booker/ Gall racial/gender length disparity
levels were comparable with or lower than levels in previous periods when the Guidelines
were also mandatory, this calls into question the notion that the post-Booker/Gall eras of
advisory Guidelines have produced uniquely high levels of racial disparity in sentence lengths.
In our view, this also calls into question the need for blanket policy remedies that would
attempt to curtail overall judicial sentencing discretion in the name of reducing disparity in

sentence lengths.
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Third, criminal history has an effect on sentences independent of Guidelines presump-
tive sentences, and criminal history mediates a notable portion of the Black male effect.
The implications of this mediation should be considered further. On the one hand, Black
males on average have higher criminal histories compared with White males (the Black male—
criminal history correlation across all years is 0.25, whereas the White male—criminal history
correlation is —.29). Thus, it could be argued that criminal history, even its discretionary
consideration beyond its influence in establishing the presumptive sentence, captures “real”
legally relevant differences—differences that are not attributable to race/gender categories.
Therefore, the “true” degree of disparity is that which is left over after criminal history is
taken into account. However, one could argue that the consideration of criminal history itself
disadvantages Black male defendants and that the “true” degree of sentencing disadvantage
is that which is produced by courts’ discretionary consideration of criminal history beyond
its influence on presumptive sentence because the consequences of such consideration fall
harder on Black males.!” Furthermore, the criminal records of Black males may themselves
be the product of discriminatory processes and may be viewed subjectively and counted as
more serious than those of other offenders. Although answering these questions is beyond
the scope of this current article, it is safe to say that controlling for presumptive sentence and
criminal history likely produces lower bound estimates of racial disparity, and our results
suggest a need for future research and policy discussions about the consideration of criminal
history, how it should be modeled properly, and its differential impact on Black males. It
should be noted, however, that criminal history mediates the Black male effect similarly
across each time period and, thus, does not account for the different trends in disparity
between our analysis and the USSC 2010 report.

Fourth, a substantial portion of the sentence length disparity affecting Black males
across time is attributable to immigration offenses, especially for the post-Booker/ Gall period.
When immigration offenses are removed from the models, Black male sentence-length
disadvantage is notably less than when immigration offenses are included. What is more,
when immigration offenses are removed, there is actually significantly Jess length disparity
affecting Black males in the post-Booker/Gall periods than in the pre-PROTECT era.
Incidentally, this is also true when we use the USSC model specification as in Table 1
without immigration offenses (available on request).

Booker and especially Gall gave judges more freedom to deviate from the Guidelines.
Thus, if judges sentence Black males increasingly more severely compared with others post-
Booker/Gall, logically we should view greater disparity affecting Black males (or others) in
downward departures/deviations. We observe no such increase for Black males compared
with the pre-PROTECT era. Black females are less likely to receive overall downward
departures post-Gall (although not significantly), but there is no significant Black female

19.  As one reviewer noted, “we need to avoid kitchen sink models when looking for racial disparity.”
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disadvantage in judge-initiated deviations (whereas there is for government-sponsored
deviations). We also observe a greater Black male disadvantage in substantial assistance
and government-sponsored departures than in judge-initiated departures. Furthermore,
Hispanic males are significantly less likely to receive overall downward departures post-
Gall compared with the pre-PROTECT and PROTECT eras. However, a substantial
portion of this post-Ga// disparity in overall downward departures affecting Hispanic males
seems to be caused by dramatic post-Ga// declines in the likelihood of Hispanic males
receiving government-sponsored and fast-track departures, two decisions influenced heavily
by prosecutors. Overall, the departure findings do not point to unique and comparatively
large post-Booker/ Gall racial/ethnic disparities in judge-initiated Guidelines deviations. In
fact, greater disparity affecting Black and Hispanic males characterizes departures decisions
heavily influenced by prosecutors more than judge-initiated departures.

Must the Guidelines be mandatory to be influential and to constrain disparity?
Furthermore, why might Booker and Gall not have resulted in increased disparity? Perhaps
the Guidelines serve a norm-setting function (Kramer, 2009) and have become embedded
in the organizational and legal culture of federal courts. As Reitz (2005) observed,
the Guidelines continue to structure federal sentencing in the aftermath of Booker—
courts must continue to calculate and consider them and must provide legally defensible
reasons for deviating from them. Furthermore, state court sentencing guidelines, such as
Pennsylvania, Minnesota, Washington, Florida, and others have never been mandatory, and
the federal Guidelines now have a legal status similar to such state sentencing guidelines
(Kramer and Ulmer, 2009). Evidence exists that a major reason Pennsylvania’s guidelines
were influential was their norm-setting function: They became embedded in local court
communities as taken-for-granted decision tools (Kramer and Ulmer, 2009; Ulmer, 1997).
Although sentencing disparities affecting Black and especially Hispanic males, particularly
in incarceration decisions, still exist under Pennsylvania’s guidelines, these disparities have
been reduced over time (Kramer and Ulmer, 2009).

Our study is certainly not the last word on the impact(s) of Booker and its aftermath on
federal sentencing. We need to monitor levels of disparity continually, and our analysis raises
some troubling questions. What accounts for the increase in the imprisonment odds of Black
males post-Gall? What is responsible for the greater racial disparity among immigration
cases, which are clustered in certain districts and processed in distinctive ways? Additional
research on the role of race in immigration cases is needed. Why have Hispanic males
become so much less likely to receive government-sponsored and fast-track departures post-
Gall? We cannot answer these questions, but future research should continue to monitor
more nuanced effects of Booker and Gall by evaluating sentencing outcomes for specific
types of offenders, offenses, and specific decisions.

A chief limitation in our study is our inability to address disparities that might occur in
earlier stages of case processing, such as charging and conviction processes. Our major goal

in this article was to address important implications raised by the USSC 2010 report, which
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focused on disparity in sentence lengths, and thus sentencing-stage discretion. However, we
are acutely aware that prosecutors have always played a crucial role in federal sentencing,
especially under the Guidelines. Our departure analyses differentiated substantial-assistance,
government-sponsored, and fast-track departures from judge-initiated departures. However,
offenders’ exposure to Guidelines punishments is to a great extent a product of prosecutors’
charging decisions and the plea agreement process, in which negotiated stipulations about
Guidelines-relevant conduct and offense-specific behavior (which raise or lower the final
offense level) are commonplace (Shermer and Johnson, 2010; Ulmer, 2005; Ulmer et al.,
2010). It has been long recognized that changes in sentencing schemes affect the distribution
of discretion among court actors (Engen, 2009; Reitz, 1998), and it is likely that federal
prosecutors’ decisions and behavior in the charging and plea agreement process have changed
significantly in the wake of Booker and have changed in nonuniform ways. Some evidence for
this is found in our results for substantial-assistance, government-sponsored, and fast-track
departures. Our lack of presentence stage data means that we may be understating overall,
process-wide disparity stemming from prosecutors’ charging decisions and plea agreement
behavior. If prosecutors have exhibited a greater tendency to consider extralegal factors in
their charging decisions and in their plea agreement concessions in the post-Booker periods,
our analyses would be unable to detect it.

The USSC 2010 report points to greater sentence-length disparity affecting Black males
in the post-Booker/Gall periods, although it does not claim that Booker and Gall caused
this increase. We have no wish to impugn the USSC or its commendable attention to the
issue of unwarranted disparity. However, based on our differing results using alternative
procedures that are reasonable in light of prior federal sentencing literature, as well as our
analysis of Guidelines departures, we question the notion that Booker and Ga/l have caused
increases in race/ethnic and gender sentence-length disparity compared with the full range
of years when the Guidelines were mandatory.

We do find an unexplained increase in Black males’ odds of imprisonment post-Ga//, an
empirical possibility that the Booker report cannot discern. There also seems to be notable
disparity affecting Black males in immigration cases. These specific situations warrant
additional scrutiny and perhaps discussions of policy changes targeted specifically to those
two circumstances. Consideration of where disparities occur is fundamentally important to
policy makers because, depending on where disparities are most prevalent, policy solutions
differ. For example, based on the 2010 Booker report, a policy observer may favor restricting
the sentencing ranges in the Guidelines table to reduce the amount of sentence-length
disparity. However, if the bulk of disparity is located in the incarceration decision, such a
“solution” would be misguided and would do little to help reduce this form of inequality.
The same can be said for suggestions to “mandatorize” the Guidelines (see the Consumer
Privacy Protection Act of 2005) to reduce sentencing disparities. In addition, if immigration
cases are a particularly glaring locus of sentence-length disparity, but other kinds of offenses

are not, then attention might be paid to the causes of such disparity and solutions drafted
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to target immigration cases. We argue that there is insufficient empirical support for broad-
based policies, such as the Consumer Privacy Protection Act, that would globally constrain
federal judges’ sentencing discretion as a remedy for disparity. Such a policy would not only
be a blanket, blunt instrument solution to fairly specific loci of disparity but also would
do nothing about prosecutorial decisions that affect sentencing outcomes (i.e., substantial-
assistance, government-sponsored, and fast-track departures), which we have shown to be

as great or greater a locus of disparity as judicial discretion.
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RACIAL DISPARITY IN WAKE OF THE
BOOKER/FANFAN DECISION

Unwarranted disparity in the wake of the
Booker/Fanfan decision

Implications for research and policy

Cassia Spohn
Arizona State University

n 1972, Marvin Frankel, U.S. District Judge for the Southern District of

New York, issued an influential call for reform of the federal sentencing process

(Frankel, 1972a, 1972b). Judge Frankel characterized the indeterminate sentenc-
ing system that existed at that time as “a bizarre ‘nonsystem’ of extravagant powers
confided to variable and essentially unregulated judges, keepers, and parole officials
(Frankel, 1972b: 1; see also Gertner, 2007). Frankel was particularly concerned about
the degree of discretion given to judges, which he maintained led to “lawlessness” in
sentencing. Claiming that judges “were not trained at all” for “the solemn work of
sentencing” (Frankel, 1972b: 6), Judge Frankel called for legislative reforms designed to
regulate “the unchecked powers of the untutored judge” (Frankel, 1972b: 41). More
to the point, he called for the creation of an administrative agency called a sentencing
commission that would create rules for sentencing that judges would be required
to follow.

Congtess responded to Judge Frankel’s call for reform of federal sentencing by enacting
the Sentencing Reform Act of 1984 (SRA). The SRA created the United States Sentencing
Commission (USSC), which was authorized to develop and implement presumptive

» «

sentencing guidelines designed to achieve “honesty,” “uniformity,” and “proportionality”
in sentencing (USSC, 2001). The Act also abolished discretionary release on parole, stated
that departures from the guidelines would be permitted only with written justification,

and provided for appellate review of sentences to determine whether the guidelines were
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applied correctly or whether a departure was reasonable. The federal sentencing guidelines
promulgated by the USSC went into effect in 1987.

The goals of those who championed the enactment of the federal sentencing guidelines
varied. Liberals argued that structured sentencing practices would enhance fairness and
equity in sentencing and would hold judges accountable for their decisions, whereas
conservatives asserted that the reforms would lead to harsher penalties that eventually
would deter criminal behavior. Reformers on both sides of the political spectrum, however,
agreed that the changes were designed to curb discretion and reduce unwarranted disparity.
Both conservatives and liberals urged sentencing reform as a means of reducing “lawlessness”
(Frankel, 1972b) in sentencing. Reflecting this mindset, the Federal Sentencing Guidelines
Manual states that one of the three objectives Congress sought to achieve in enacting
the SRA was “reasonable uniformity in sentencing by narrowing the wide disparity in
sentences imposed for similar criminal offenses committed by similar offenders” (USSC,
2001: Ch.1, Pt. A. 3). It is also clear that the guidelines were designed to eliminate
discrimination based on legally irrelevant characteristics of the offender; in determining
the appropriate sentence, judges are prohibited explicitly from considering the offender’s
race, sex, national origin, creed, religion, and socioeconomic status (USSC, 2001, Ch. 5,
Pt. H1.10). As the Department of Justice stated in 1987, “unwarranted disparity caused
by broad judicial discretion is the ill that the Sentencing Reform Act secks to cure”
(Trott, 1995: 197).

Although evidence on whether the federal sentencing guidelines were able to achieve
their goal of eliminating unwarranted disparity in sentencing is mixed (for reviews, see
Mitchell, 2005; Spohn, 2000; USSC, 2004), both social scientists (Miethe and Moore,
1985; Wooldredge, 2009) and legal scholars (Hofer, 2006) argued that the potential for
racial and ethnic discrimination was limited by the fact that the guidelines were mandatory
and that judge-initiated departures were regulated closely. These aspects of the guidelines, in
other words, constrained judicial discretion and made it less likely that judges would resort
to stereotypes linked to race/ethnicity and other legally irrelevant factors in attempting to
fashion sentences that fit offenders and their crimes (for an alternative view, see Stith and
Cabranes, 1998: 126-128).

A series of decisions by the U.S. Supreme Court that reshaped the state and
federal sentencing process made the federal sentencing guidelines “effectively advi-
sory” rather than mandatory (see U.S. v Booker, 2005) and held that federal judges
must make an individualized determination of the appropriate sentence based on
the facts presented (see Gall v. United States, 2007) led several commentators (Frase,
2007; Hofer, 2007; Klein, 2005) to suggest that the result might be an increase
in unwarranted disparity in federal sentencing. For example, Klein (2005: 720-721)
noted that the Booker decision provided judges with the authority to fashion sen-
tences that reflect the purposes of sentencing set forth in the SRA and argued

that:
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[TThis authority, coupled with the admonition in 18 U.S.C. § 3661 that
‘no limitations be placed on the information concerning the background,
character, and conduct of a person convicted of an offense which a court
of the United States may receive and consider for purposes of imposing an
appropriate sentence,’ allow trial judges free reign in gathering information and

making discretionary sentencing decisions” (emphasis added).

Other scholars disagree, arguing that the Court’s decision in Booker did not grant judges
unfettered discretion at sentencing and that in the post-Booker era, the federal sentencing
guidelines “remain as restrictive of judicial sentencing discretion as any system in the United
States” (Reitz, 2005: 171; see also Berman, 2006; Bowman, 2005).

Advisory Guidelines and Unwarranted Disparity

Determining whether the Court’s decisions have led to increased disparity in the fed-
eral sentencing process—and, more specifically, whether the decisions have increased
disparity based on legally irrelevant offender characteristics such as race, ethnicity, and
sex—clearly is important. In fact, Hofer (2007: 451) contended that this is “perhaps
the most important empirical question facing policy makers.” If, as critics of Booker
and subsequent decisions assert, unwarranted disparity has increased as a result of the
loosening of constraints on judicial discretion to determine the appropriate sentence
and to depart from the guideline range, then some type of policy “fix” designed to
refashion the guidelines as mandatory may be necessary. It also is a significant issue for
sentencing scholars, whose work will inform the debate and influence subsequent policy
changes. As Hofer (2007: 456) noted, our understanding of the impact of changes in
sentencing policy must be “grounded in hard evidence and not in mere anecdotes or
speculation.”

Given the centrality of this issue, it is interesting that two major studies have reached
different conclusions. Research by the USSC (2010) found that the offender’s race, sex,
citizenship status, education, and age affected the length of the prison sentence during at
least some of the time periods under study. More to the point, that study’s refined analysis
found that disparity based on the combination of the offender’s race and sex increased
both post-Booker and post-Gall. To illustrate, compared with White male offenders, Black
male offenders received 5.5% longer sentences in the pre-Booker period, but they received
15.2% longer sentences in the post-Booker period and 23.3% longer sentences in the post-
Gall period. Hispanic male offenders received sentences that were 4.4% shorter than those
imposed on White males in the pre-Booker period, but they received 6.8% longer sentences
than those imposed on White males in the post-Gal/ era. In contrast, the study by Ulmer,
Light, and Kramer (2011, this issue), which (a) analyzed data over a longer period of time,
(b) examined the likelihood of incarceration and the likelihood of departure as well as

sentence length, (c) included somewhat different control variables, and (d) used a different
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modeling strategy, found no increase in racial disparity in sentence length post-Booker and
post-Gall. In fact, less disparity was found in sentence lengths for Black males (compared with
White males) in the post-Booker and post-Gall period than found in 1994 and 1995, when
the guidelines were mandatory and the standard for appellate review of sentences outside the
guideline range was more stringent. Ulmer et al. also found, however, that though disparity
in the odds of incarceration for Black male offenders relative to White male offenders was
stable through the post-Booker period, it increased significantly post-Gall. Other important
findings were that the increase in sentence length disparity for Black male offenders found
by the USSC study was reduced substantially when a variable measuring the offender’s
criminal history points was included in the model, that a nontrivial portion of the sentence
length disparity for Black males across all time periods was attributable to immigration
offenses, and that greater disparity occurred in government-sponsored departures than in
judge-initiated departures. Ulmer et al. concluded that their results suggest that Black
male offenders’ odds of imprisonment have increased post-Gall but call into question
the “notion that Booker and Gall have caused increases in race/ethnic and gender
sentence length disparity compared with the full range of years when the Guidelines were
mandatory.”

The contrasting findings of these two studies suggest that definitive answers to questions
regarding the impact of the Supreme Court’s Booker and Gall decisions remain elusive. They
also suggest, consistent with previous work on the appropriate way to control for offense
seriousness and criminal history in jurisdictions with presumptive guidelines (Engen and
Gainey, 2000) and the use of a “total incarceration variable” combining prison and jail
sentences (Holleran and Spohn, 2004), that the methodological choices made by researchers
have important consequences for conclusions regarding the locus and extent of unwarranted
disparity in sentencing. This finding, in turn, implies that if their work is to be relevant
to policy and practice, then researchers whose focus is the federal sentencing process must
agree on a general framework for analysis. It is not helpful to policy makers to be presented
with the results of studies whose conflicting findings can be attributed simply to the fact
that the authors used different methodologies and analytical strategies.

The results of the study conducted by Ulmer et al. (2011) have other implications
for both research and policy. In terms of research, their study illustrates the importance of
estimating models of the likelihood of incarceration and of the likelihood of a downward
departure, as well as of the length of the prison sentence, as doing so can identify the
locus of unwarranted disparity and point to appropriate policy remedies. If, as Ulmer et al.
reveal, judges in the post-Booker era take the offender’s race/ethnicity and sex into account
primarily when deciding whether the offender should be sentenced to prison, it would
make little sense to attempt to structure discretion by decreasing the range of sentences for
each cell in the guideline matrix. Similarly, if unwarranted disparity is tied to government-
initiated downward departures, especially those for providing substantial assistance, then

an appropriate policy fix would be one targeting discretionary charging and plea bargaining
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decisions by prosecutors. The sentence imposed on an offender who has been found guilty
of a crime is the result of a collaborative exercise that involves criminal justice officials
other than the judge. It results from a sentencing process, not from a single sentencing
decision, and researchers must attempt to identify where in this process unwarranted disparity
is found.

The study by Ulmer et al. (2011) also highlights the value of estimating models
that include interaction effects and that test for indirect, as well as direct, effects. As
numerous commentators have pointed out, simply attempting to determine whether race
and ethnicity have direct effects on sentence outcomes is a theoretically unsophisticated and
incomplete approach to a complex phenomenon. The more interesting question is, “When
does the particular social characteristic matter—under what circumstances, for whom, and
in interaction with what other factors?” (Wonders, 1996: 617). For example, a growing
body of research suggests that findings of leniency for female offenders may be conditioned
by race/ethnicity and that findings of preferential treatment for White offenders (or more
punitive treatment for minorities) may be conditioned by sex (for a review of this research,
see Brennan, 2009). Thus, a failure to consider the intersection of sex and race/ethnicity may
result in inaccurate conclusions about the effects of these variables on sentencing outcomes.
Both the USSC and Ulmer et al. test for the joint effects of the offender’s race/ethnicity and
sex, finding that Black and Hispanic male offenders are singled out for harsher treatment at
various decision points. The same pattern—that is, harsher treatment of racial minorities—
was not found for female offenders; in fact, Black female offenders faced lower odds of
incarceration than White female offenders, and the lengths of the prison sentences imposed
on Black, Hispanic, and White females were similar.

These results—coupled with Ulmer et al.’s (2011) findings that the offender’s criminal
history had a significant effect on sentence length, above and beyond its effect through
the presumptive sentence, and that the effect was particularly pronounced (in all time
periods) for Black male offenders—suggest that judges believe, first, that offenders with
lengthier and more serious criminal histories deserve more punitive treatment; second, that
the incorporation of the offender’s criminal history score in the presumptive sentence does
not account for this adequately; and, third, that Black male repeat offenders are particularly
deserving of more punitive sentences. So, what are the policy implications of these findings?
If the guidelines do not capture judges’ assessments of the punitive impact of the offender’s
criminal history adequately, then perhaps the guideline matrix should be revised so that
increases in the criminal history score result in larger increases in the range of presumptive
sentences for each cell. The problem with this solution is that it would result in more
punitive presumptive sentences for all offenders with more serious criminal histories, and
we have no guarantee that judges would not continue to impose more severe sentences than
the guidelines called for on repeat Black male offenders. If judges’ assessments of offenders’
dangerousness, threat, and likelihood of recidivism are tied to their evaluations of offenders’

criminal histories, and if this connection is more salient for Black male offenders than for
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other offenders, then tinkering with the guideline matrix in this way will not reduce the
racial disparity in sentence outcomes.

Ulmer et al.’s (2011) study also illustrates the importance of disaggregating the data
by offense type. They point out correctly that immigration cases, which now represent
more than 25% of all cases adjudicated in federal courts, present unique challenges, are
concentrated in a handful of districts, and are handled in distinct ways from most other
offenses. Their results revealed that inclusion of these offenses resulted in larger estimates
of racial/ethnic and gender disparity in sentence length than would be the case if these
offenses were excluded, particularly for Black and Hispanic male offenders. This finding is
important in that it provides policy makers with information regarding the circumstances
under which, and the contexts in which, legally irrelevant offender characteristics come into
play. It also suggests that researchers interested in pinpointing the location of unwarranted
disparity in the federal sentencing process should analyze immigration cases, drug trafficking
cases, fraud cases, and firearms cases separately. As Hawkins (1986-1987: 724) pointed out
more than two decades ago, it is overly simplistic to assert that Blacks and Hispanics will
receive “more severe punishment than whites for all crimes, under all conditions, and at

similar levels of disproportion over time.”

The Future of Federal Sentencing

Shortly after the Supreme Court ruled in the Booker case that the federal sentencing
guidelines would be advisory rather than mandatory, calls came for Congress to act
to “mandatorize” the guidelines (see House Bill H.R. 1528, which would have made
the federal sentencing guidelines a series of mandatory minimum penalties). Other
commentators, including the American Bar Association (2005), argued that any type of
“Booker-fix” was premature and urged Congtess to allow the advisory guidelines to operate
for at least 1 year before enacting legislation designed to constrain judicial discretion
at sentencing.

The advisory guideline system put into place by Booker (and reiterated by Gall) has
now been in operation for more than 6 years. The result has not been the instability and
lack of uniformity that critics of Booker predicted. In fact, a report by the USSC (2006)
on the first post-Booker year of sentencing revealed that judges continued to consult and
apply the guidelines, with the result that a within-guideline sentence was imposed in nearly
two out of every three cases. Moreover, the severity of sentences imposed did not change
substantially. According to Berman (2006: 157), the reality is that Booker “has not radically
altered many central features of the federal sentencing system.”

In 20006, a series of articles designed to “take stock concerning the state and direction
of federal sentencing” (Berman, 2006: 157) appeared in the Federal Sentencing Reporter.
The authors of one of these articles, both of whom were district court judges, commented

on the remarkable stability in sentencing in the post-Booker period and noted that it
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was “impossible to determine” whether the variations from the guidelines that did exist
represented unwarranted disparity (Adelman and Deitrich, 2006: 160). The authors
concluded that “at the present time, the argument that mandates are needed to eliminate
unwarranted disparity is utterly unsupported by evidence” (2006: 160).

The question, of course, is whether this conclusion is still valid 5 years later. As the study
conducted by Ulmer et al. (2011) makes clear, the answer to this question depends to some
extent on the methodological and analytical choices made by researchers attempting to tease
out the effects of offender race, ethnicity, and sex on sentence outcomes. One study (USSC,
2010) concluded that the racial/ethnic disparity in sentence length increased substantially
in the post-Booker (for Black males) and the post-Ga// periods (for both Black males and
Hispanic males), but another study by researchers who made different methodological
choices and whose findings challenge the conclusion of increasing unwarranted disparity
in the federal sentencing process (Ulmer et al.) provides a different conclusion. However,
it is important to point out that the authors of this latter study do 7ot conclude that
no unwarranted disparity exists in the federal sentencing process or that disparities have
not surfaced for some types of offenders (i.e., Black male offenders, especially those with
more serious criminal histories), some types of decisions (i.e., the decision to incarcerate
or not), and some types of offenses (i.e., immigration offenses). Although it may be true
that Booker and Gall have not “caused increases in race/ethnic and gender sentence length
disparity compared with the full range of years when the Guidelines were mandatory”
(Ulmer et al.), it does not necessarily follow from this that the now-advisory guidelines are
being implemented without any consideration of legally irrelevant offender characteristics.
As Ulmer et al. point out, the situations in which racial disparity surfaced in their study
“warrant additional scrutiny and perhaps discussions of policy changes targeted specifically

to those two circumstances.”
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RACIAL DISPARITY IN WAKE OF THE
BOOKER/FANFAN DECISION

Race disparity under advisory guidelines

Dueling assessments and potential responses

Ryan W. Scott

Indiana University

ueling studies of race disparity, one by the U.S. Sentencing Commission (USSC,

2010) and an alternative analysis published in this issue by Ulmer, Light, and

Kramer (2011), diverge sharply in their methodological choices and in their
characterization of trends in federal sentencing. The Commission’s study suggests a marked
increase in race disparity, differences in sentencing outcomes between racial groups that
cannot be explained by controlling for relevant nonrace factors, after the Supreme Court’s
decisions in United States v. Booker (2005) and Gall v. United States (2007). Those decisions
rendered the federal Sentencing Guidelines advisory and set a highly deferential standard
of appellate review. The alternative analysis finds more modest changes, which are largely
confined to immigration offenses and to the decision whether to impose a sentence of prison
or probation.

Yet, in several of their key findings, the Commission’s research and the new analysis
by Ulmer et al. (2011) reach similar conclusions. Both agree that for Black male offenders
compared with White male offenders, the “in/out” decision—whether to impose a sentence
of imprisonment or probation—is a source of persistent and increasing disparity. Both
suggest that evidence of race disparity under the mandatory Guidelines, before 2003, was
unstable and inconclusive. And surprisingly, both also indicate that race disparity affecting
Black male offenders reached its lowest levels ever under the PROTECT Act in 2003 and
2004, when the Guidelines were at their most mandatory and inflexible and departures
were closely policed through de novo appellate review.

Although narrow, those areas of agreement have potentially important implications

for sentencing law. This policy essay evaluates the support that the new research lends
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to several paths forward for federal sentencing. It focuses on three possibilities: a system
of “dispositional departures” to regulate the prison/probation decision; a rollback of the
Booker remedial opinion that would restore the PROTECT Act regime, augmented by jury
fact finding; and a new proposal to simplify the Guidelines championed by Judge William
Sessions, the former Chair of the Sentencing Commission (the “Sessions proposal”). It
concludes that the best approach, based on the current body of research, may be “none
of the above.” As a postscript, however, it urges that the new studies of race disparity be

evaluated in the context of related research on interjudge sentencing disparity.

Dueling Studies, Common Ground

The Commission’s 2010 report and the alternative analysis by Ulmer et al. (2011) diverge
sharply in their characterization of recent trends in race disparity at the federal level.
Reversing its previous conclusions about post-Booker race disparity (USSC, 2006), the
Commission found that after controlling for legally relevant factors for which data are
available, Black male offenders consistently have received longer sentences than White
male offenders, and the degree of disparity has “increased steadily since Booker” (USSC,
2010)." That kind of trend, if borne out by the data, is deeply worrisome in light of
already staggering incarceration rates among Black men in America. Disparate levels of
imprisonment for Black male offenders have resulted principally from facially race-neutral
sentencing rules, such as mandatory minimum sentences for drug offenses and the now-
repealed 100-to-1 crack/powder cocaine ratio (Tonry 2010). But a growing gap between
Black and White offenders in sentencing decisions would exacerbate the problem and
would deserve attention because the Sentencing Reform Act of 1984 was designed in part
to counteract race disparity (Breyer, 1988).

The study by Ulmer et al. (2011), in contrast, finds more modest effects, which are
largely confined to the prison/probation decision and to immigration offenses. Sentence-
length disparity between Black male and White male offenders has indeed increased since
Booker, the study concluded, but the effect was approximately 40% smaller than estimated
by the Commission, and there is no significant difference between levels of disparity in the
pre-PROTECT Act period (2002-2003) and the most recent post-Gall period. In other
words, for sentence length, “Black male disparity returned to the pre-PROTECT state in
the wake of Ga/l” (Ulmer et al.). Sentence-length effects for Black male offenders also shrink
considerably in models that exclude immigration offenses. Yet the alternative analysis finds
that some forms of disparity in imprisonment decisions have increased since Booker and

Gall. For Black male offenders, regardless of whether immigration offenses are excluded,

1. The Commission’s “refined” models found that during the PROTECT Act period, Black male offenders
received sentences 5.5% longer than those for White male offenders. The gap grew to 15.2% in the
post-Booker period and to 23.3% in the most recent post-Gall period.
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unexplained disparity in the prison/probation decision is significantly higher under the
advisory Guidelines post-Ga// than under the PROTECT Act.?

The authors of the alternative analysis attribute the studies’ divergent results to different
methodological choices. Their analysis models the prison/probation decision separately,
disentangling race disparity in the “in/out” decision from disparity in sentence length
among offenders who receive a prison sentence. It also controls for criminal history using
both the criminal history score and the guideline minimum sentence, which is determined
in part by reference to criminal history. In some models, the alternative analysis by Ulmer
et al. also excludes immigration offenses because of concerns raised by fast-track programs

and noncitizen offenders.

Points of Agreement

Rather than attempt to referee the methodological sparring, this essay focuses on the
substantial areas of overlap between the two studies. Despite their differences, the
Commission’s research and the analysis by Ulmer et al. (2011) reach similar conclusions in
several key respects.

First, both the Commission’s research and the analysis by Ulmer et al. (2011) seem to
agree that the choice between prison and probation is a source of persistent and increasing
race disparity. Ulmer et al.’s analysis found “an unexplained increase in Black males” odds of
imprisonment post-Gall,” which is statistically significant compared with the PROTECT
Act period, both for federal offenses as a whole and for the subset of nonimmigration
offenses. Although the Commission’s most recent study did not analyze the “in/out” decision
separately, its previous research found that, despite year-to-year fluctuations, for fiscal years
1998 to 2002 overall, the odds of imprisonment were 20% higher for Black males than
for White males (USSC, 2004: Figure 4.4). Notably, neither study was able to control for
the full range of considerations that a judge might consider in selecting a prison sentence,
including the offender’s employment record and the degree of violence in the offender’s
criminal history.3 Yet within the limits of the available data, the studies seem to agree that for
Black male offenders, significant and increasing unexplained race disparity exists in federal
imprisonment decisions.

Second, both the Commission study and the analysis by Ulmer et al. (2011) seem
to agree that the evidence of race disparity under the mandatory Guidelines, prior to the
PROTECT Act in 2003, was volatile and inconclusive. For example, the Commission’s

earlier “unrefined” models found that Black offenders received longer prison terms than

2. Logistic regression models calculate a coefficient for Black males of 0.209 in the post-Gall period, which
is significantly greater than the PROTECT Act period (b = 0.046) and post-Booker periods (b = 0.084),
but not significantly greater than the pre-Booker period (b = 0.101).

3. Both studies control for the guideline minimum sentence, which reflects hundreds of non-race factors
related to the nature of the offense and the history and characteristics of the offender, as detailed in
chapters two, three, and four of the Guidelines Manual.
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White offenders by as much as 14.2% in fiscal year 1999, but by a more modest 8.2%
in fiscal year 2001, and by a statistically insignificant amount in fiscal year 2002 (USSC,
2006: Figure 13). Those results echoed the Commission’s previous research, which reported
that race disparity for Black men fluctuated considerably between 1998 and 2002, with no
statistically significant race disparity for some sentencing outcomes in some years (USSC,
2004: Figures 4.7 and 4.8). That instability makes it difficult to draw reliable comparisons
between the current advisory guidelines and the pre-PROTECT Act mandatory Guidelines.

Third, and most surprisingly, both the Commission’s models and the analysis by
Ulmer et al. (2011) seem to agree that race disparity for Black men reached its lowest
levels under the PROTECT Act in 2003 and 2004. The Commission’s “refined” models for
Black male offenders, as replicated by Ulmer et al., found significantly lower levels of race
disparity in sentence length under the PROTECT Act than under the advisory Guidelines
after Booker and Gall.* The Ulmer et al. alternative analysis reached the same conclusion.
Its models of sentence length for Black male offenders receiving a prison sentence found
significantly lower levels of unexplained race disparity under the PROTECT Act than in the
pre-PROTECT Act and post-Gall periods (Ulmer et al., 2011: Table 2).5 Likewise, models
of the incarceration decision for Black males found no statistically significant Black-male
effect during the PROTECT Act period and found a race effect significantly smaller than
under the advisory Guidelines post-Ga// (Ulmer etal., 2011: Figure 4).° According to Ulmer
etal., “the post-Booker era has brought greater sentence length racial disparity disadvantaging
Black males,” but “only when one’s basis of comparison is the PROTECT era.” That finding

is important and entirely consistent with the Commission report.

Possible Paths Forward

Although narrow, those apparent points of agreement in the race disparity research have
potentially important implications for sentencing law and policy. Consider several possible
paths forward: (a) Create a system of “dispositional departures” by tweaking the Guidelines
to regulate explicitly the choice between prison and probation; (b) restore the PROTECT
Act, with its strict controls over judicial discretion, augmented by jury fact finding;

(c) Adopt Judge Sessions’s proposal, which would simplify the Guidelines while making

4. The linear regression models of sentence length for Black males calculated a coefficient of 0.089 during
the PROTECT Act period, which is significantly lower than the post-Booker period (b = 0.164), and the
post-Gall period (b = 0.217), but not significantly different from the pre-PROTECT Act period (b = 0.130).

5. The linear models of sentence length for Black men receiving a prison sentence produced a coefficient
of 0.045 in the PROTECT Act period, which is significantly lower than the pre-PROTECT Act period (b =
0.066) and the post-Gall period (b = 0.077) but not significantly different from the post-Booker period
(b=0.053).

6.  The logistic models of the incarceration decision for Black males calculated a nonsignificant coefficient
of 0.046 for the PROTECT Act period, which is significantly lower than the post-Gall period (b = 0.209)
but not significantly different from the pre-PROTECT Act period (b = 0.101) or the post-Booker period (b
= 0.084).
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them “presumptive” and widening guideline imprisonment ranges; or (d) None of the

above.

Dispositional Departures

Ulmer et al. (2011) suggest that because their analysis provides clear evidence of increasing
race disparity in the prison/probation decision, policy makers should consider changes
“specifically targeted” at that stage of sentencing. Currently, federal sentencing rules leave
the initial choice between prison and probation almost entirely unregulated. For cases in
zone A of the sentencing grid (0-6 months of imprisonment), a sentence of probation is
clearly permitted. Likewise, under U.S.S.G. § 5B1.1(a), for cases in zone B of the sentencing
grid, a sentence of probation is “authorized” in combination with other conditions, subject
to a few restrictions. But in neither case is a sentence of probation required, or even
presumed; the decision rests entirely with the sentencing judge. Stronger guidance from
the Commission might help counteract the emergence of unexplained race disparity in
choosing from among available sanctions.

One option for addressing race disparity in the prison/probation decision is to create a
presumption of prison or probation for different cells of the sentencing grid, coupled with a
system of appellate review for “dispositional departures” that deviate from that presumption.
Several state sentencing guidelines systems operate in that manner, including Minnesota and
Kansas (Frase, 2006). And there is reason to believe the dispositional-departure model can
succeed. Frase (2009) uncovered little evidence of race disparity in Minnesota sentencing
decisions, although unexplained disparity was found in other parts of the state’s criminal
justice system. Of particular relevance, after other legal and extralegal factors were taken
into account, race has not been a significant predictor of an executed (rather than a stayed)
prison sentence in Minnesota for the last 15 years (Frase, 2009).

Given the complexity of the federal Guidelines, there cannot be much appetite among
judges and lawyers for yet another layer of presumptions, departures, and appellate review
standards. In addition, to avoid constitutional problems, a system of dispositional departures
would be required either to afford offenders a right to a jury trial with respect to facts that
rebut a presumption of probation, or to specify that the presumption is merely advisory.
Nonetheless, because the latest research on race disparity suggests that prison/probation
decisions are an area of special concern, explicit regulation of the choice among sanctions

deserves a look.

Restore the PROTECT Act, with Jury Fact Finding

A much more drastic option is to roll back the Booker remedial opinion and restore federal
law as it stood under the PROTECT Act in 2003 and 2004, augmented by the right of
the accused to have a jury find any facts required by the Sixth Amendment. That was
precisely the remedy proposed by Justice Stevens in dissent in Booker, and some members

of Congress introduced legislation to the same effect in the immediate aftermath of the
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decision (Bowman, 2005). The theory is that tight constraints on judicial discretion, of the
kind that prevailed under the PROTECT Act, can minimize the chances that implicit race
bias on the part of judges will taint sentencing outcomes.

Ulmer et al. (2011) find no reason, in light of their research, to “globally constrain
federal judges’ sentencing discretion as a remedy for disparity.” They suggest that the
PROTECT period was an “anomaly” because “racial and gender sentence length disparities
are less today, under advisory Guidelines, than they were [in the pre-Koon period in 1994
and 1995; see Koon v. United States, 1996] when the Guidelines were arguably their most
rigid and constraining.” It is a mistake, however, to equate the pre-Koon and PROTECT
Act periods. The PROTECT Act ushered in the “most rigid and constraining” period
in federal sentencing history, and by a country mile. Whereas the pre-Koon standard of
appellate review was unsettled, with most circuits adopting a three-tier approach with a
mixture of “reasonableness” and de novo review (Lee, 1997), the PROTECT Act rendered
the Guidelines more inflexible and unyielding than ever. The Act not only repudiated
the abuse-of-discretion standard of review announced in Kooz but also specified that an
appellate review of sentences would be de novo, directed the Commission to reduce the
incidence of downward departures, saddled judges with new reporting requirements for non-
guideline sentences, and directed prosecutors to resist downward departures (Scott, 2010).
The rate of judge-initiated, below-Guidelines sentences plunged to an estimated 5% after
the PROTECT Act, lower than during the run-up to Kooz (Stith, 2008: Figure 2; USSC,
2003: Figure 16; USSC, 2006).” The Act was widely described as the most fundamental
power shift in federal sentencing since the inauguration of the Guidelines (Barkow, 2005;
Stith, 2008; Tiede, 2009). To test the effectiveness of “rigid and constraining” sentencing
guidelines, one cannot do better than the PROTECT Act, and at least with respect to
unexplained race disparity, the results are surprisingly encouraging.

I harbor no affection for PROTECT Act, which I have criticized previously for its hasty
enactment, its reliance on flawed departure data, and its myriad intrusions into the province
of judges, the Commission, and even prosecutors (Scott, 2010). The primary objective was
not to rectify racial injustice but simply to decrease downward departures. Moreover, like
other proposals laser-focused on judicial discretion, restoring the PROTECT Act regime
would do nothing to alleviate race disparity in the decisions of police and prosecutors, or
in the content of the Guidelines and statutory sentencing ranges. Still, the favorable marks
that the new studies give to the PROTECT Act, which Ulmer et al. (2011) describe as a
“truly unusual period in the history of the Guidelines,” provide at least modest support for
the premise that mandatory guidelines with robust appellate review can reduce unexplained

race disparity in sentencing decisions.

7. The Commission’s reported downward departure rates throughout these years are misleading because
of the misclassification of fast-track sentences in border districts throughout the 1990s. Stith (2008)
estimated revised rates for 2001-2007 based on the Commission'’s research.
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The Sessions Proposal

In a widely discussed new article, Judge William K. Sessions III (in press), a Clinton
appointee and President Obama’s choice to chair the Sentencing Commission, proposed
a dramatic restructuring and simplification of the federal Sentencing Guidelines. Among
other changes, Judge Sessions recommended streamlining individual guidelines, simplifying
the sentencing table, widening punishment ranges to afford judges greater flexibility, and
abrogating mandatory minimum sentences. Most important, for the current purposes, he
proposed to replace the current advisory system with “presumptive” guidelines, subject to
meaningful appellate review. That change is necessary, he argued, to accomplish Congress’s
goal of eliminating unwarranted sentencing disparity, including demographic disparity.
Indeed, Judge Sessions cited the Commission’s research as evidence of increasing race
disparity in the wake of Booker and, thus, as support for his revisions (Sessions, in press).

The proposal by Sessions (in press) does not, however, call for a system of unyielding
Guidelines with de novo appellate review, as under the PROTECT Act. To the contrary,
Judge Sessions is critical of the Act and especially its directives to the Commission. Instead, he
proposes to “resurrect” presumptive Guidelines and to install a new form of appellate review
in which within-range sentences are essentially unreviewable, while review of departures
would involve “relatively strict scrutiny.” At the same time, the proposal by Sessions would
widen sentencing ranges significantly to make the Guidelines simpler and more flexible.
Thus, on a continuum between today’s advisory Guidelines, on the one hand, and the strict
and inflexible system of the PROTECT Act, on the other hand, the proposal by Sessions
falls somewhere in between.

The Commission study and the alternative analysis by Ulmer et al. (2011) provide
only mixed support for such a middle-ground proposal. The closest real-world analog to
the system Judge Sessions (in press) envisions is the system of “presumptive” guidelines he
seeks to partially resurrect, which prevailed from 1996 to the PROTECT Act in 2003. At
best, however, that regime performed erratically. The Commission’s research indicates that
the levels of race disparity for Black and Hispanic men fluctuated considerably throughout
that period, without apparent explanation (USSC, 2004, 2006). The best support for a
Sessions-style proposal comes from the Commission’s “refined” models, which report that
levels of race disparity for Black male offenders were significantly lower in the immediate
pre-PROTECT Act period than under the advisory Guidelines in the Booker and Gall
periods (Ulmer et al., 2011: Figure 2). But Ulmer et al.’s analysis, both for incarceration
decisions and sentence length, finds no significant difference between the pre-PROTECT
and post-Gall periods for Black men. Indeed, setting aside immigration offenses, Ulmer
et al. conclude that significantly Jess race disparity exists in the post-Gall period than in
the pre-PROTECT period. Because much depends on the researchers’ methodological
choices, we have only mixed evidence that the proposal would reduce unexplained race

disparity.
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None of the Above

In the end, however, the best approach may be “none of the above.” The studies by USSC
(2010) and Ulmer et al. (2011) underscore some fundamental challenges in identifying
trends in race disparity in federal sentencing. First, as McDonald and Carlson (1993: 106)
observed, “[a]ny findings that are sensitive to minor changes in model specifications such
as these must be interpreted with caution.” Here, basic choices about how to model the
sentencing decision, how to control for criminal history, and how to disentangle noncitizen
effects from race effects seem to have serious consequences. Signs of increasing race disparity
deserve continuing vigilance, but the competing analyses in these studies suggest that no
robust trend has yet emerged under the advisory Guidelines.

Second, the Commission’s previous research suggests that considerable “noise” exists
in race disparity trends. Between 1998 and 2002, for example, levels of unexplained race
disparity in sentencing outcomes for Black and Hispanic men swung wildly from year to
year, with no obvious explanation. Nonrace factors could be to blame for those “unstable”
results, including omitted variable problems and changes in multicollinearity between race
and other independent variables (USSC, 2004). It is encouraging that, according to both
studies, the short-lived experiment with the PROTECT Act produced historically low levels
of unexplained race disparity at sentencing for Black male offenders. Yet the Supreme Court
brought the PROTECT Act era to an abrupt end after just 15 months, and we have no way
of knowing whether the results would have persisted.

I do not mean to suggest that research into unexplained race disparity at sentencing is
hopeless. Both the results and the methodological discussion in these studies make valuable
contributions to debates over the future of federal sentencing. To move policy makers,
however, evidence of a trend in race disparity will have to be robust and sustained. So far,

the race disparity research, standing alone, is insufficient to justify sweeping changes.

Race Disparity and Interjudge Disparity
Of course, research on race disparity does not stand alone. Another primary objective
of the Sentencing Reform Act was to curtail interjudge disparity, driven not by legitimate
differences between offenses and offenders but by the preferences, punishment philosophies,
and idiosyncrasies of individual judges (Breyer, 1988). Studies in the late 1990s found that
the Guidelines had in fact succeeded in decreasing that form of unwarranted disparity
(Anderson, Kling, and Stith, 1999; Hofer, Blackwell, and Ruback, 1999). But preliminary
empirical work focused on one district court suggests a sharp increase in interjudge disparity
in the wake of Booker and Gall (Scott, 2010).

If subsequent research on interjudge disparity were to detect the same trend nationwide,
policy makers might consider the same options implicated by research on race disparity:
the Sessions proposal, a modified PROTECT Act system, or more targeted changes. Today,

evidence of a surge in unexplained race disparity is too equivocal to justify sweeping changes
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in sentencing law. But as our understanding of post-Booker sentencing improves, it could

form a crucial part of a broader case for changes to the advisory Guidelines system.
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RACIAL DISPARITY IN WAKE OF THE
BOOKER/FANFAN DECISION

Racial disparity in the wake of Booker/Fanfan
Making sense of “messy” results and other
challenges for sentencing research

Rodney Engen

University of Arkansas

n the three decades since the first comprehensive sentencing guidelines were adopted in

MN, PA, and WA scholars have produced a substantial body of research examining if,
when, and how race, ethnicity, or gender still “matter” in the sentencing process (in state

and federal systems). Yet it is difficult to comment on the impact of sentencing guidelines on
sentencing disparity because there simply is little empirically rigorous research examining
the effects of actual policy changes (i.e., the introduction, modification, repeal, etc., of
sentencing laws) for sentencing practices (Engen, 2009). In this context, the study by Ulmer,
Light, and Kramer (2011, this issue), and the U.S. Sentencing Commission report (USSC,
2010) to which it responds, constitute important contributions to the sentencing literature.!
Like the USSC study, Ulmer et al. (2011) examine racial/ethnic and gender disparity

in sentencing under the U.S. guidelines prior to, and subsequent to, several key pieces of
legislation and U.S. Supreme Court decisions affecting judicial discretion, most notably the
Booker and Gall decisions. However, Ulmer et al. also employ numerous methodological
“choices” (a wonderfully diplomatic phrase) different from those of the Commission’s study.
Consequently, Ulmer et al.’s findings also differ in some important ways from those of the
USSC study. They find that the increase in disparity between White and Black males is
primarily related to imprisonment decisions, as opposed to sentence length, and is largely
due to sentencing disparity in immigration cases. Ulmer et al. also find that controlling for

criminal history explains a substantial proportion of the disparity found by the Commission
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1. Seealso Wooldredge, Griffin, and Rauschenberg (2005) and Wooldredge (2009) on the impact of
reforms in Ohio. While conceptually similar, the guidelines in Ohio have little in common with the
federal guidelines.
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and that departure sentences continue to contribute to sentencing disparity. Perhaps most
importantly, they challenge the Commission’s (USSC, 2010) main conclusion that disparity
in sentence length associated with race and gender increased significantly post-Booker and
post-Gall, finding that disparity post-Booker/Gall is not necessarily greater than it was in
some previous guideline periods. If anything, any recent changes may reflect a return to
previous patterns of sentencing behavior under the guidelines.

Overall, Ulmer et al. (2011) conclude that little compelling evidence exists of the
large increases in sentencing disparity that some feared might follow in the wake of these
rulings. I concur. At best, the evidence is inconsistent regarding whether disparity worsened
post-Booker and post-Gall, but there clearly is no evidence of an urgent need for legislation
to counteract the supposedly deleterious effects of increased judicial discretion. However,
just as Ulmer et al.’s reanalysis of the USSC data demonstrates the value of independent
analyses employing different strategies and methodological “choices,” previous policy essays
in CPP confirm the value of having more than one “set of eyes” examine and contemplate
empirical findings. In this spirit, I offer a few observations regarding some of Ulmer et al.’s
own methodological choices and their findings, some of which differ from the authors’
interpretations. I then turn to some larger issues beyond the scope of their study, which
may prove challenging for research assessing the impact of changes in sentencing policy. In

short, like most good research, the study prompts as many questions as it provides answers.

Some Additional Thoughts re Ulmer et al.

Among Ulmer et al.’s (2011) methodological “choices,” perhaps the most consequential
one, with respect to policy implications, is the decision to include cases sentenced prior to
the PROTECT Act. Including the previous time periods revealed that recent changes in
sentencing practices—assuming they are in any way consequences of policy changes—may
have more to do with undoing the PROTECT Act than with Booker/Gall. Regardless of the
interpretation, however, the findings remind one of how sensitive interrupted time-series
designs can be to the duration of the time series selected and the specific comparisons made.
If Ulmer et al. had examined sentencing practices only in the same time periods included
in the USSC’s study they might have concluded, like the USSC, that disparity increased
post-Gall. Of course, strictly speaking, this might be true, but the meaning of any such
increase changes when viewed in this broader historical context.

This observation also leads me to wonder what we might find if we could extend
the timeline back even further, to the pre-guideline era. How would post-Ga// sentencing
compare with sentencing prior to the sentencing guidelines? Then again, I am not even
sure this is a meaningful question. In other words, what is the appropriate comparison or
benchmark for assessing the impact of recent court decisions, sentencing practices as they
were twenty five years ago, ten years ago, or practices just prior to these court decisions?
Neither seems an ideal reference. It may be more meaningful to ask how the exercise of

discretion is related to the structure of sentencing laws in place at any given time.
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Ulmer et al. (2011) also emphasize that a “substantial amount of racial-gender disparity
can be attributed to immigration offenses” (p. 1098) and they suggest future research
examining “the greater racial disparity among immigration cases” explicitly. I would qualify
and expand on this observation in several ways. First, if sentence length disparity is greater
in immigration cases, their results suggests it does 7o¢ pertain uniquely to Black males, as
implied in their conclusions. With the exception of “other male” and “other female,” a//
the race-gender effects on sentence length seem to be smaller when immigration cases are
removed (see Figure 3 and Table 1 of Ulmer et al.). Second, the effect of being a Black male
on the likelihood of incarceration is nominally /zrger when they remove immigration cases.
Among the full sample, “Black male” is not significant until post-Ga//, whereas among
nonimmigration cases they find significant Black male effects pre-PROTECT and post-
Booker as well. It seems, then, that including immigration cases suppresses a significant Black
male effect in most eras and that Black males may be relatively /ess likely than other groups
to receive a prison sentence in immigration cases. If so, then is it really Hispanic/non-
Hispanic imprisonment disparity that is concentrated in immigration cases? What about
drug offenses? Should we expect the effects of increased discretion to vary by offense type,
generally? Future research probably should consider whether the impact of Booker and Gall
differs by offense.

Making Sense of Messy Results

The consequences of policy changes are seldom, if ever, predicted accurately either by
scholars, by practitioners, or by the policy makers themselves. This result is well known,
at least among social scientists, since Merton described “The unanticipated consequences
of purposive social action” in 1936. Ulmer et al.s findings are no exception (see also
Wooldredge, Griffin and Rauschenberg, 2005). Although they find limited evidence of the
“anticipated” increase in racial disparity (namely, between Black and White men) the study
is also replete with “unanticipated” results. Would anyone have anticipated an increase in
disparity only between Black and White males? Why did disparity between Hispanic and
non-Hispanic White males not increase (it actually decreased, in the sense that Hispanic
men received slightly shorter sentences pre-Gall)? And why did disparity decrease post-Gall
for Black and Hispanic women versus White men? Equally interesting to me, no significant
difference was found in the likelihood of incarceration between White and Black men in any
of the earlier periods; yet in these same periods, judges were less likely to sentence women of
all races to prison and were more likely to sentence Hispanic men to prison. Why are they
discriminating against Black men only now, if indeed that is what these findings represent?
In short, no consistent evidence exists of an increase in disparity and, taken at face value,
the findings suggest that disparity overall declined. What is more, this decline suggests
that three of four minority groups received preferential (or more preferential) treatment

before Gall.
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How are we to make sense of such “messy” and unanticipated results? In short, I am not
sure we can make sense of them, or that we should even accept them at face value. Rather,
in the discussion that follows I suggest that some of these confusing findings (as with many
results of sentencing research) may be a consequence of other methodological choices made
by Ulmer et al. (2011) and by most sentencing researchers, and of data limitations plaguing

most sentencing research.

The Problem with Statistical Significance

Ulmer et al. test whether unwarranted disparity increased or decreased in the wake of Booker
and Gall by estimating race-gender coefficients before and after these rulings and by testing
whether they differ across time periods by statistically significant margins. Unfortunately,
statistical significance has never been a good measure of the substantive importance or “size”
of effects in multivariate analyses, and it can be especially misleading when analyzing large
data sets like those commonly used in sentencing research. The problem is not, as I have
heard it described, that very large “/Vs” somehow produce significant differences or effects
where none exist but that large Ns allow us to measure associations with great precision,
thus increasing our confidence that the slope coefficients in our models were not obtained
by chance (which is not a bad problem to have). The consequence, however, is that even
small associations often achieve “significance,” and we often will reject the null hypothesis
of no difference in slope coefficients obtained in two or more time periods, or across groups,
even when those differences are small.

For example, I refer readers to Ulmer etal.’s (2011) Appendix B, where their full models
of sentence length are presented. Most coefficients in these models are statistically significant,
and a majority of them differ significantly over time in at least one comparison. This includes
the effect of the presumptive sentence on sentence length, which was larger post-Booker
and post-Gall. Taken at face value, this suggests that judges sentenced more closely to the
guidelines when they ostensibly were free to deviate (we might have predicted the opposite).
I would find this unanticipated pattern interesting, but the differences are so small T am more
inclined to view them as random fluctuations having little substantive importance. Whereas
a 1% increase in the presumptive sentence length produced a 0.669 (or 67%) increase in
sentence length pre-PROTECT, it produced a 0.689 (or 69%) increase in sentence length
post-Gall (z = -13.217; p < .001). For an offender with a 5-year presumptive sentence,
this difference amounts to a little more than 1 month. I cannot help wondering, also, how
large really are the differences over time in the size of the race/ethnicity/gender coefficients?
One challenge for policy analyses such as this, and for disparity research generally, is
in determining when the observed disparities, or changes in disparity, are substantively
meaningful (see Langan, 2001). Calculating predicted sentence lengths and probabilities of
incarceration for each offender group, under different contingencies, in each time period,
might give us a better sense of which of the observed changes are both “real” and substantively

important.
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The Problem of Departures

A final methodological choice made by Ulmer et al. (2011), and by many sentencing
researchers, that may have substantive import is the decision to control for sentence
departures in the models predicting sentence length and incarceration. Although this is
common practice in the literature, controlling for what may be the main source of disparity
under the guidelines—departures—means that, in essence, we are focusing our attention on
disparity that cannot be attributed to departures. This is akin to pointing out that Black and
Hispanic defendants are less likely to receive the benefit of downward departures but then
limiting our analyses of disparity to cases that were denied the best breaks of all (departures).
It should perhaps come as no surprise, then, that the findings are inconsistent. Although
an interesting question, analyses that only examine disparity that is net of the disparity in
departure do not reveal disparity in the sentencing process overall.

Making sense of any changes in sentencing or in disparity over time (and subsequent
to major policy changes) also is difficult when we control for departures, especially in light
of the evidence that disparity in the likelihood of receiving downward departure also has
changed (see Appendix C in Ulmer et al., 2011). If the concern is that judges or prosecutors
will be even more discriminatory in their use of departures post Booker/Gall, 1 believe
we could learn more by first estimating changes in disparity in incarceration and sentence
length prior to controlling for departures (i.e., changes in the “total” effects of race, ethnicity,
and gender) and then testing whether controlling for departures explains the changes in
disparity. Without first knowing the main or total effects of race-gender, we cannot say
with much confidence whether disparity in the sentencing process has changed, remained

constant, or simply moved.

Judging Judicial Discretion and Other Challenges for Sentencing Research

At this point, I would like to call attention to some larger challenges and limitations of
sentencing research, generally, for assessing the effects of court rulings like Blakely, Booker,
and Gall, or any other policy changes. I find it difficult to say much on the topic that is new,
especially in light of the thoughtful essays in the 2007 special section of Criminology ¢& Public
Policy addressing this question (see Bushway and Piehl, 2007; Frase, 2007; Hofer, 2007;
Wellford, 2007), but some ideas may bear repeating and further development. I encourage
interested readers to consider those essays carefully. In my subsequent comments, I attempt
to build on some of those arguments as well as two points raised by Ulmer et al. (2011), as

they pertain to research testing the impact of policy changes on sentencing and disparity.

The Problem of Prosecutorial Discretion in the Sentencing Process

The general unavailability of data on charging and plea bargaining remains, in my opinion,
the greatest challenge to the validity of sentencing research and perhaps especially research
assessing the effects of policy changes on sentencing (Bushway and Piehl, 2007; Frase,

2007). It is well known that prosecutors and defense attorneys routinely negotiate over
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charges and other “facts” with an eye toward the sentence that is likely to result (Ulmer,
2005; Ulmer et al., this issue). Acknowledging this reality, sentencing researchers, including
Ulmer et al., are careful to limit their inferences to “judicial” discretion and disparity at
the formal sentencing stage, and to note that important sources of disparity might be
overlooked. However, the lack of data on charging and plea bargaining also threatens the
validity of inferences about decision making at the sentencing stage. Blumstein et al. (1983)
described this as:

[TThe problem of classifying “like cases”. ... Cases that appear alike initially
may, on closer scrutiny, differ in subtle ways.. . . or in not-so-subtle ways (e.g.,
two cases in which the conviction offenses are the same as a result of plea
negotiations may differ substantially in the actual underlying offense behavior).

(p. 267)

If judges take it into account these unmeasured but “real” differences, it might result in
very different sentences for offenders who appear to be “similarly situated” based on their
conviction offenses and criminal histories (Wilmot and Spohn, 2004). If these unmeasured
differences are related to defendants’ race, ethnicity, and sex, then estimates of sentencing
disparity may be biased.

Controlling for prosecutorial decisions might be even more important in research
assessing the impact of policy changes on sentencing. If we wish to make strong inferences
about the consequences of policy changes we ideally must either include measures of
offending behavior and/or plea bargaining that are independent of the conviction offense
(Frase, 2007) or we must assume that prosecutorial practices remained relatively stable.
If prosecutorial behavior did not remain stable—and Ulmer et al. report that, at least
with regard to departures, it did not—then we have the same problem of being unable
to compare “like with like” over time. Unfortunately, when sentencing policies change,
court actors—including prosecutors—often adapt in unanticipated ways (Engen and Steen,
2000).% Referring to Blakely and related decisions, Richard Frase (2007: 404) remarked,
“the cases [may] have their most important lasting effects not on sentencing practice but on

charging decisions and on the design of sentencing laws and guidelines.”

The Problem of Disparity in the Guidelines
A potentially more difficult issue raised by both Hofer (2007) and Bushway and Piehl (2007),

and undoubtedly familiar to many readers, is that the sentencing guidelines themselves are

2. Hofer (2007), in his analysis of aggregate sentencing trends pre- and post-Booker, found both an
increase in departures post-Booker and an increase in average presumptive sentences. Among the
possible explanations he offered for this somewhat paradoxical pattern is that federal prosecutors may
have increased the severity of charges and aggravating facts presented in response to the increase in
judicial discretion. If this is correct, then cases sentenced for identical crimes pre- and post-Booker are
almost certainly not alike.
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not neutral. Racial disparity may be built into the guidelines, especially in the realm of drug
offenses (Tonry, 1995). The crack versus powder cocaine differential is a textbook example
(literally) of institutionalized bias. Similarly, because of the counting of drug offenses, Black
offenders disproportionately “qualify” for the career criminal enhancement that, according
to Hofer, contributes significantly to the disparity in average sentence lengths between Black
and White offenders (see also Bushway and Piehl, 2007). Undoubtedly, we could find other
examples where one group or another is inherently disadvantaged, and I second Bushway
and Piehl’s call for research examining the structure of the guidelines in this way.

This poses several difficult challenges for sentencing research: First, how are we to
evaluate the exercise of judicial discretion, or changes in sentencing disparity, relative to guidelines
that many observers, including federal judges, believe are unjust? Should we be relieved or
concerned if several studies find that, for the most part, judges are continuing to sentence in
accordance with the guidelines even post-Booker/Gall? If the laws are indeed unfair, then the
uniform application of such laws would only perpetuate injustice. Although I expect many
researchers would agree with this last statement, we implicitly assume guidelines neutrality
when, in Bushway and Piehl’s (2007: 479) words, “the sentencing grid defines the starting
point of analysis.” The problem, then, is if we cannot use the guidelines as the benchmark
against which to judge judicial behavior, what do we use? Ultimately, sentencing research
will need to develop some criteria for assessing punishment disparity, or measures capturing
the seriousness of offending and other “legitimate” concerns that are independent of the
guidelines.

Second, equal treatment (i.e., the absence of disparity) is not the only criterion relevant
to judging the impact of these recent decisions or of sentencing guidelines generally.
Substantive “justice” also is important. Although this concept is much harder to define than
“disparity,” evidence of widespread dissatisfaction with the federal sentencing guidelines
(Frase, 2007) suggests the laws do not always reflect normative expectations for appropriate
punishment. The important point for the current discussion is that the exercise of judicial
discretion under the guidelines—and changes to the guidelines themselves—may increase
one type of justice while diminishing the other. For instance, a number of studies suggest
that the frequent use of departures in the sentencing of drug offenders may contribute to
unwarranted disparity, undermining justice defined as equal treatment. At the same time,
the use of departures in these cases may actually enhance substantive justice by mitigating
the impact of sentencing laws that many view as excessively harsh. In principle, Booker and
Gall could have similar effects. If judges use their increased discretion to counteract some
of the more extreme and controversial aspects of the guidelines (e.g., mandatory minimums
or the career offender enhancement), they might hand down sentences that most observers
would agree are more “appropriate,” on average, than if they had followed the guidelines
closely. If so, it is most likely that all races, ethnicities, and genders will benefit from
this discretion. At the same time, experience shows that these groups might not benefit

equally. In this hypothetical, but highly plausible, scenario wherein all groups benefit, but
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some benefit more than others, would we conclude that the Booker/Gall rulings improved
or undermined the quality of justice in U.S. courts? The answer might depend on how we
define justice.

Third, we should bear in mind that #he consequences of any change to sentencing laws
may depend on the level of analysis we choose to examine. Sentencing research characteristically
focuses on the effects of individual offender and offense characteristics. However, because
Black, White, Hispanic, male, and female defendants differ in the aggregate on such factors
as average offense seriousness, criminal history, and conviction offense, any changes in
the importance placed on these criteria—whether discretionary in origin, legislated, or the
result of court rulings—will impact groups differently in the aggregate (Bushway and Piehl,
2007; Hofer, 2007). For example, steps taken in recent years to reduce the “crack versus
powder cocaine” differential have probably done more to reduce racial disproportionality in
incarceration than any other policy changes adopted since the guidelines were introduced.
Importantly, this effect is likely to happen irrespective of disparity at the individual level.
Similarly, recent court rulings increasing judicial discretion—or future rulings and legislation
restricting it once again—could impact racial disproportionality in the aggregate differently
than they impact disparity at the individual level. For instance, to continue my earlier
example, if judges use their newfound discretion to reduce sentences for drug offenders
substantially, but still give preferential treatment to Whites, we could even observe an increase
in disparity at the individual level accompanied by a reduction in racial disproportionality
in the aggregate. Again, would we conclude that Booker/ Gall have increased or decreased

racial justice?

Conclusion: “There’s Nothing So Practical as a Good Theory” (Kurt Lewin)
Perhaps the most difficult challenge for research hoping to make sense of major policy
changes is that we have little pertinent theory to guide us. Why should we expect disparity
to increase when guidelines are repealed or made advisory? This question assumes, first and
foremost, that the guidelines worked to minimize disparity in the first place. Several previous
essays appearing in this journal have questioned this assumption explicitly (Bushway and
Piehl, 2007; Engen, 2009; Kramer, 2009). The prediction also rests on an assumption that,
if left to their own devices, judges will discriminate on the basis of race and gender. And yet,
this often seems not to be the case. John Kramer (2009) pointed out that local norms have
always regulated sentencing, and this has continued even under the guidelines. Although
they might disagree with some aspects of them, court communities long ago adapted to and
incorporated the guideline model into their local legal culture (Kramer, 2009; Ulmer and
Kramer, 1996). Were the guidelines to be repealed entirely it is likely that the philosophy,
values, and even the content of those guidelines would be carried forward as a part of local
legal culture.

Finally, we know that sentencing guidelines do more than simply provide a context

in which social-psychological processes take place. Guidelines structure ways in which
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substantive sentencing rationales and goals are achieved (e.g., justice, rehabilitation, and
community protection), they structure the plea-negotiation process by providing specific
rewards and penalties, they facilitate court actors’ abilities to manage caseloads, they provide
“benchmarks” for determining appropriate punishment, they provide political “cover” for
what might be unpopular decisions, they constrain the exercise of discretion, and in many
instances, they probably determine the sentence despite judicial preferences (Bowen, 2009;
Engen and Steen, 2000; Savelsberg, 1992; Ulmer, 1997, 2000; Ulmer and Kramer, 1996).
If we are to predict what is likely to happen in the wake of court rulings like Booker and
Gall, or what might happen if legislation once again limits their discretion, then we need
theory that goes beyond social-psychological models of judicial decision making. We need
theory that explains how and toward what ends judges and other court actors use the laws
in day-to-day decision making and how the structure of sentencing laws both facilitates and
limits the ability of judges and prosecutors to achieve their objectives. Reviewing some of the
earlier qualitative work by Ulmer, Kramer, and their colleagues might be a good place to

start.
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Judicial discretion in federal sentencing

An intersection of policy priorities and law

Celesta A. Albonetti
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uestions about who has authority to make which decisions with how much

discretion has occupied the attention of organizational sociologists for years. As

applied to the criminal legal system, the focus is on judicial and prosecutorial

discretion. After decades of allowing judges extensive discretion within broadly
defined statutory limits, coupled with unreviewable sentence outcomes in both federal and
state courts, critics in the early 1970s and 1980s argued for limitations on judicial discretion
(Frankel, 1972). Ciritics argued that judicial discretion produced uncertainty and disparity
in sentence severity.

Some social scientists found that that federal sentence disparity prior to reforms of
the 1980s was linked to extralegal variables such as the defendant’s race/ethnicity, gender,
and socioeconomic status (Albonetti, 1998, 1999; Hagan, Nagel, and Albonetti, 1982;
Nagel and Hagan, 1982; Peterson and Hagan, 1984; Weisburd, Wheeler, Waring, and
Bode, 1991; Wheeler, Weisburd, and Bode, 1982). Other researchers found no significant
relationship between defendant’s socioeconomic status and sentence severity (Benson and

Walker, 1988).

Federal Reform Measures

After years of policy debate, in the mid-1980s, the U.S. Congress enacted laws that virtually
transformed sentencing practices. Policy priorities were aimed at severely limiting judicial
discretion in an attempt to eliminate unwarranted sentence disparity. How much discretion
should judges’ exercise at sentencing? Should limits be placed on that discretion? What
reform mechanisms could be instituted that would limit judicial discretion effectively?

Should judicial discretion be formally overseen? Who is to perform this oversight?
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Congress began answering some of these questions early on by enacting mandatory
minimum drug laws and passing the Sentencing Reform Act of 1984. More specifically,
The Anti-Drug Abuse Act of 1986 mandated minimum penalties for offenders who
(a) sell drugs to persons under 21 years of age, (b) hire a person under 18 years of age in a
drug offense, and (c) possess a firearm.! The Omnibus Anti-Drug Act of 1988 mandated
5-year minimum sentences for simple possession of more than 5 g of crack cocaine. The
Act requires a minimum 20-year imprisonment for offenders convicted of involvement in a
drugenterprise. Italso applied the mandatory minimum penalties for substance distribution
and importation/exportation conspiracies to commit these crimes. These laws expressed the
“get tough with crime” polices of both houses of Congress and President Ronald Reagan. In
1984, Congress substantial amended the 1968 Gun Control Act® as part of Comprehensive
Crime Control Act of 1984 by changing the previously wide range of sentences that could
be imposed for use of a firearm in the commission of a felony to mandatory 5-year sentences
for a first offense and 10-year for subsequent violations (18 U.S.C. § 924(c) (Supp. III),
1985). Two years later, Congress amended the original Act by providing mandatory longer
sentences for the use of a machine gun or a firearm with a silencer or some form of muffler
(18 U.S.C. § 924(c) (Supp. V), 1987). The change provided for an additional 10-year
sentence for first offenders and an additional 20-year sentence for repeat offenders. These
statutory changes from indeterminate sentencing for drug and firearm offenses to mandatory
minimum penalties and sentence enhancements were aimed not only at deterring criminal
behavior but also at reducing judicial sentencing discretion. With these changes, Congress
translated policy into sentencing law and intruded into judicial autonomy by limiting
judicial discretion at a point in the criminal justice system where judges have historically
retained substantial control within an indeterminate sentencing scheme.

By far, the greatest intrusion into federal judicial discretion occurred with the enactment
of the Sentencing Reform Act of 1984 and the subsequent implementation of the
Federal Sentencing Guidelines in 1987 (hereafter Guidelines). The Guidelines codified
congressional and administrative policies to reduce sentence disparity by all but eliminating
judicial discretion. The Guidelines replaced indeterminate sentencing within statutorily

defined limits with presumptive structured directives.

Current Study and Policy Implications
The current study contributes to our knowledge of federal sentencing by exploring the
impact of the 2005 Supreme Court decision in the consolidated cases of United States

v. Booker and United States v. Fanfan (hereafter Booker) and sentencing outcomes after the

1. This Act assigned a 5-year mandatory minimum for 100 g or more of a mixture or substance that
contains heroin and 500 g or more of a mixture or substance containing cocaine. A 10-year mandatory
minimum was assigned for second convictions of these offenses.

2. This Actis part of the Omnibus Crime Control and Safe Streets Act of 1968.
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Gall v. United States decision in 2007. Based on the analyses by Ulmer, Light, and Kramer
(2011, this issue), the authors “question the notion that Booker and Gall have caused
increases in race/ethnic and gender sentence-length disparity compared with the full range

of years when the Guidelines were mandatory” (2011, p. 1108).
Ulmer et al. (2011) conclude that:

If post-Booker/Gall racial/gender length disparity levels were comparable to or
lower than levels in previous periods when the Guidelines were also mandatory,
this calls into question the notion that the post-Booker/Gall eras of advisory
Guidelines have produced uniquely high levels of racial disparity in sentence
lengths. In our view, this calls into question the need for blanket policy remedies
that would attempt to curtail overall judicial sentencing discretion in the name

of disparity in sentence lengths. [emphasis in original]

I agree with these policy recommendations. There is no need to institute statutory
remedies for sentences that do not greatly differ from those imposed under pre-Booker
mandatory guidelines structure.

One might ask why post-Booker racial/gender sentences lengths are not substantially
different than those observed during the immediate years pre-Booker. Several reasons may
explain Ulmer et al.’s (2011) findings. These reasons have policy relevance to what action,
if any, should be taken to constrain judicial discretion. First, by the time Booker is decided
in early 2005, most of the sitting lower court federal sentencing judges have known no
other sentencing scheme but the Guidelines. For the relatively few judges that are holdovers
from pre-Guidelines days, 18 years of following the step-by-step path to determine sentence
outcomes probably has been routinized.

Second, because the Supreme Court in Booker replaced the then de novo standard of
appellate review with a “reasonableness” standard that itself is tied to 18 U.S.C. § 3553(a),
lower court judges’ sentencing decisions are still made in reference to same policy related
directives reflected in mandatory Guidelines. As provided by 18 U.S.C. § 3553(a) (2006),

the court is to consider the following in determining the sentence to impose:

(1) the nature and circumstances of the offense and the history and characteristics of the
defendant;
(2) the need for the sentence imposed—
(A) to reflect the seriousness of the offense, to promote respect for the law, and to
provide just punishment for the offense;
(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner;

(3) the kinds of sentences available;
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(4) the kinds of sentence and the sentencing range established for—

(A) the applicable category of offense committed by the applicable category of the
defendant set forth in the guidelines;

(5) any pertinent policy statement—
(P) issued by the Sentencing Commission;

(6) the need to avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct; and

(7) the need to provide restitution to any victims of the offense (18 U.S.C. § 3553 (a)).

By tying post-Booker appellate review standard of “reasonableness” to the policy-related
considerations found in 18 U.S.C. 3553(a), the Supreme Court constrained lower judges
to the same policies that are the cornerstone of the mandatory federal sentencing guidelines
enacted in 1987. In effect, the Supreme Court in Booker moderated the amount of sentence
disparity and continued to limit the extent to which lower court judges could stray from
policy related statutory constraints that were at the heart of the mandatory federal sentencing
guidelines.

Third, the statutory mandatory minimum penalties of the 1980s and thereafter were let
untouched by the Booker or Gall decisions. Lower court judges are still required to impose
mandatory minimum sentences for drug and gun offenses. The statutory mandatory has
always trumped the federal sentencing guidelines. The only exceptions to imposing these
mandatory minimum penalties is that the defendant qualifies for the “safety valve” provision
(18 U.S.C. §§ 3553 (1)-(5), (1994); U.S. Sentencing Guidelines Manual § 5C1.2, 1995) in
drug cases or the government files a substantial assistance departure (18 U.S.C. § 3553(e)
and 28 U.S.C. § 994(n); U.S. Sentencing Guidelines Manual §5K1.1, 1987). Absent either
of these exceptions, lower court judges are required to impose the mandatory minimum
sentences post-Booker. For the preceding three reasons, it is not surprising that post-Booker
race/ethnicity and gender sentence length disparities are similar to those found during pre-
Booker days. I agree with the authors that there is no need to implement policy remedies—the
Supreme Court and Congress already put into place statutes that maintain virtually the same

constrains on judicial discretion that existed pre-Booker.
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